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TORT LIABILITY UNDER THE WARTIME 
CAR SHARING PLAN 


BERNARD S. MEYER 
Member of the Maryland Bar; Attorney, Department of the Treasury * 


Wartime rationing of automobiles,’ tires,’ and gasoline* 
and the requirement of the Gasoline Rationing Regula- 
tions that an applicant for additional mileage establish 
that he is participating in, or cannot reasonably partici- 
pate in, a ride sharing arrangement* has resulted in the 
formation of numerous car sharing clubs. Natural pre- 
caution has led participants in such an arrangement to 
inquire® concerning the extent of liability for injury 
or death resulting from accidents occurring while trans- 
porting or being transported in accordance with the 


*The statements made in this article represent only the personal views of 
the author; they do not in any way reflect the official views of any Government 
department or officer. Grateful acknowledgment is made of the assistance of 
Lt. David G. Bress, U.S.N.R., of the District of Columbia Bar, Morton P. 
Fisher, Esq., of the Baltimore Bar, Bertram S. Nusbaum, Esq., of the Norfolk 
Bar, and Professor G. Kenneth Reiblich, University of Maryland, School of 
Law, in reading and commenting upon the manuscript. 

1 Rationing Order No. 1, 7 Fep. Rec. 72. 

2 Rationing Order No. 2, 7 Fep. Rec. 667. 

3 Rationing Order No. 5A, 7 Fep. Rec. 5225. 

4 Rationing Order No. 5A, §504, 7 Fep. Rec. 5229. 

5 See, for example, letter from Thomas Dunlop to the Editor of the New 
York Times, N. Y. Times, May 18, 1942, at 14. An interesting constitutional 
question is raised by Mr. Dunlop’s statement that “There are no means by 
which the Federal Government can relieve owners and drivers of such lia- 
bility [for damages] where it exists under State law, . . .,” for it is arguable 
that the Congress may relieve participants in the plan from liability for ordi- 
nary negligence. Such a law may be regarded as within the war powers of 
the Congress if relief from liability is necessary to the continuance of the plan, 
since the plan is undoubtedly essential to the continuation of war production 
at its present rate. 


[1] 
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plan,® and concerning the manner in which, if at all, re- 
lief may be obtained from such liability by voluntary 
agreement. The plan contemplates that persons living 
and working in the same general neighborhoods will ro- 
tate in transporting each other to and from work. It does 
not necessarily exclude a person not owning an automo- 
bile nor does it necessarily include the sharing by all of 
the expenses of all.’ 


I. LIABILITY FOR INJURY OR DEATH 


The numerous possible factual situations and the com- 
plexity of the legal questions involved necessitate limita- 
tion of discussion to the law of a particular state or states. 
The peculiar situation of persons employed in the Dis- 
trict of Columbia (and particularly government em- 
ployees), who are often resident in Maryland or Virginia 
and may be domiciled in any of the other states or terri- 
tories or possessions, best lends itself to the development 
of the various questions. For that reason the ensuing 
discussion is restricted to the law of Maryland, Virginia, 
and the District of Columbia to the extent that that law 
has been declared by statute or decision.° 


6 The importance of that question has been lessened by the action of the 
eighty-two insurance companies which are members of the National Bureau of 
Casualty and Surety Underwriters, the American Mutual Alliance, and the 
Mutual Casualty Insurance Rating Bureau in deleting the words “or for carrying 
persons for a charge” from the exclusion provision that: 


“This policy does not apply: . . . while the automobile is used as a 
public or livery conveyance, or for carrying of persons for a charge, unless 
such use is specifically declared and described in this policy and premium 
charged therefor.” 


and in suspending the rule requiring an additional premium of 10% where a 
private passenger automobile is used for the carrying of persons for a charge. 
7 The question to what extent expense sharing or payments of more than 
expenses will necessitate Public Service Commission permits is beyond the 
scope of this article. Note, however, that the Maryland Public Service Com- 
mission is apparently not attempting to enforce the provision of the Maryland 
law (Code (Flack’s ed.) art. 56, §§ 296-301) which would require a certificate 
of convenience and the establishment of financial responsibility by a driver 
transporting for hire under the plan. The Baltimore Sun, May 23, 1942, at 22. 
8 Further, since contributory negligence is ordinarily a question of fact, it 

is, for the purpose of simplicity, assumed throughout the article that no question 
of contributory negligence is involved. On the question of contributory negli- 
gence of guests, see 18 A. L. R. 309; 22 A. L. R. 1294; 41 A. L. R. 767; 
47 A. L. R. 293; 63 A. L. R. 1432; 90 A. L. R. 984; 4 BLASHFIELD, CycLo- 
PEDIA OF AUTOMOBILE LAW AND PRACTICE (1935) § 2391 ff.; BeErry, AvuToMo- 


Se mene in sone 


— 


Sh 2 ec, 25 AERA A AERA LD TILE I OL se TI a OTIS ROO LLON EDA it EEDA T ES ARIE nm 





emer ae 





LIABILITY UNDER WARTIME CAR SHARING PLAN 


a. Injury to passenger—negligent operation. 


The general rule, which is followed in both Maryland 
and the District of Columbia,’ is that the driver of an 
automobile owes the duty to exercise ordinary care in the 
operation of the automobile for the breach of which he 
is liable to any passengers he may carry. The Virginia 
court, however, followed the Massachusetts rule that 
gross negligence must be shown in order to hold the 
driver liable to his guest,” and that rule has been en- 
acted in that state as a statute. ‘The statute provides: 

No person transported by the owner or operator of any 
motor vehicle as a guest without payment for such transportation 
and no personal representative of any such guest so transported, 
shall be entitled to recover damages against such owner or oper- 
ator for death or injuries to the person or property of such guest 
resulting from the operation of such motor vehicle, unless such 
death or injury was caused or resulted from the gross negligence 
or willful and wanton disregard of the safety of the person or 
property of the person being so transported on the part of such 
owner or operator. 

What constitutes gross negligence within the purview of 
that statute is a question depending upon the facts of the 
particular case. That the question is difficult of decision 
is indicated by statements of the Supreme Court of Ap- 
peals of Virginia in Wright v. Osborne” that: 


Stated in somewhat different terms, gross negligence is that 
degree of negligence which shows an utter disregard of prudence 


BILES (1935) §5.167. For the same reason, the possible liability of an em- 


ployer arranging car sharing clubs is not discussed. See The Baltimore Daily 
Record, September 11, 1942, at 1, reporting a discussion of that problem. 

® Dashiell v. Moore, 177 Md. 657, 11 A. (2d) 640 (1940); Powers v. State, 
11 A. (2d) 909 (Md. 1940); Stearns v. Lindow, 63 App. D. C. 134, 70 F. 
(2d) 738 (1934); Jarvis v. Bostic, 65 App. D. C. 78, 79 F. (2d) 831 (1935) ; 
Note, Tort Liability of Motorist to Guest (1941) 5 Mp. L. Rev. 406. Annota- 
tions: 20 A. L. R. 1014; 26 A. L. R. 1425; 40 A. L. R. 1338; 47 A. L. R. 
327; 51 A. L. R. 581; 61 A. L. R. 1252; 65 A. L. R. 952. 

10 Boggs v. Plybon, 157 Va. 30, 160 S. E. 77 (1931). 

11 VirGINIA Cop—E ANNOTATED (1940 Supp.) § 2154 (232). It is interesting 
to note that the reason for the enactment of the rule was the refusal of the 
Federal courts to follow the holding of the Virginia courts. Carroll v. Miller, 
175 Va. 388, 394, 9 S. E. (2d) 322, 324 (1940); Mayer v. Puryear, 115 F. 
(2d) 675, 678 (C. C. A. 4th, 1940). A similar bill was introduced at the 
1941 Session of the General Assembly of Maryland but failed of passage. 
(1941) 46 Transactions, Maryland State Bar Association 44. Concerning the 
constitutionality of guest statutes see 111 A. L. R. 1011. 

12175 Va. 442, 445, 9 S. E. (2d) 452, 454 (1940). 
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amounting to complete neglect of the safety of another. There is 
no sharp, well-defined, dividing line between simple negligence 
and gross negligence. The distinction is one of degree. 


and in Carroll v. Miller™ that: 


. Indeed, it is difficult to define gross negligence within 
the purview of the rule under discussion. Putting one’s self in 
the place of the parties, to be gross it should shock fair-minded 


men. 
While no clear criteria of gross negligence can be ad- 
vanced, cases illustrative of the Virginia decisions are set 
forth in footnote 14 below. 

A more important question in relation to car sharing 
clubs is the meaning of the phrase “without payment for 
such transportation.” A number of courts have applied 
theories of consideration to guest statutes and held that 
the conferring of any benefit constitutes the passenger a 
passenger for hire rather than a guest,** and that theory 
has been applied to the giving by the passenger of trans- 
portation in return.’° A distinction has also been drawn, 





13175 Va. 388, 399, 9 S. E. (2d) 322, 326 (1940). 

14 The following acts were held gross negligence as a matter of law: Driving 
on wrong side of road in daylight in face of an approaching car, Smith v. 
Turner, 178 Va. 172, 16 S. E. (2d) 370 (1941); going around a curve at 
excessive speed, Stubbs v. Parker, 169 Va. 676, 192 S. E. 820 (1937), rehearing 
169 Va. 676, 195 S. E. 688, 927 (1938), 198 S. E. 363 (1938); driving on 
wrong side of road around a curve knowing another car to be approaching, 
Collins v. Robinson, 160 Va. 520, 169 S. E. 609 (1933). The following acts 
were held not sufficient to constitute tPF ee: »Driving at 35 miles 
per hour, Carroll v. Miller, 175 Va. 388, 9 S. E. (2d) 322 (1940); attempting 
to pass on right, Lennon v. Smith, 173 Va. 322, 2 & E. (2d) 340 (1939) ; 
failure to observe shallow depression in street, Hawkins v. Sydnor, 170 Va. 267, 
196 Ss. E. 619 (1938). The following acts were held to present a question for 
the jury: Attempting to pass a car at speed of 45 miles per hour around an S 
curve, Wright v. Osborne, 175 Va. 442, 9 S. E. (2d) 452 (1940); failure to 
signal intention to pass or look in rear vision mirror, Drumwright v. Walker, 
167 Va. 307, 189 S. E. 310 (1937). Generally on the problem, see (1937) 24 
Va. £. Rev. 88; Corish, The Automobile Guest (1934) 14 B. U. L. Rev. 728; 
Matcotm, AutomosiLE Guest Law Statutes AND Decisions (1937) §§ 28- 
34; 74 A. L. R. 1198; 86 A. L. R. 1145; 96 A. L. R. 1479; 136 A. L. R. 
1256, 1270. 

15 Annotations: 82 A. L. R. 1365; 95 A. L. R. 1180. Some of the cases are 
based on statutes which are worded differently from the Virginia statute. To 
the extent that a word such as “compensation” is used in such statutes, the 
application of contract theories may be justified, and the Virginia statute pos- 
sibly distinguished. 

16 Peccolo v. City of Los Angeles, 8 Cal. (2d) 532, 66 P. (2d) 651 (1937). 
The facts and the statutory language involved both may be distinguished. The 
California statute reads (Calif. Veh. Code 1935, § 403) “without giving com- 
pensation” therefor. The facts in the case were that an employee of the 
light company was injured while riding with an employee of the water de- 
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LIABILITY UNDER WARTIME CAR SHARING PLAN 5 


in determining the status of the expense sharing passen- 
ger, between those cases in which there is a fixed agree- 
ment to that effect, and those in which the sharing of ex- 
penses is simply one of the “ordinary courtesies of the 
road.” ** However, in a recent case** dealing with a car 
sharing club, the Supreme Court of Michigan held that 
the relationship of passenger to driver in such an arrange- 
ment was host and guest, the quid pro quo feature of the 
arrangement being “simply the exchange of amenities be- 
tween fellow employees.” 

The Virginia court has held in Brown v. Branch* that 
where the driver derived no pecuniary benefit and there 
was no contractual relation between the parties, the pas- 
senger was a gratuitous guest and not a passenger for hire. 
If that test is applied literally to car sharing clubs, it 
seems clear that the passenger members of the club are 
passengers for hire, for there can be no question that each 





partment under an arrangement whereby the two employees who were regu- 
larly engaged in joint inspection alternated in weekly use of their employer’s 
automobile without charge. Cf. McCann v. Hoffman, 9 Cal. (2d) 279, 70 P. 
(2d) 909 (1937). See for additional cases MALCOLM, ‘AuToMoBILE GuEsT LAW 
STATUTES AND Decisions (1937) §§ 23-25. 

17 The somewhat nebulous quoted phrase is from the Torts RESTATEMENT 
(Am. L. Inst. 1934) § 490 (a). Smith v. Clute, 277 N. Y. 407, 14 N. E. (2d) 455 
(1938), reargument denied 278 N. Y. 598, 16 N. E. (2d) 118 (1938); Haines 
v. Chereskie, 301 Mass. 112, 16 N. E. - 680 (1938). 

18 Everett v. Burg, 301 Mich. 734, 4 N. W. (2d) 63 (decided May 18, 1942). 
See also Fisher v. Johnson, 238 Ill. ‘App. 25 (1925). Cf. McGuire v. Armstrong, 
268 Mich. 152, 255 N. W. 745 (1934); Bushouse v. Brom, 297 Mich. 616, 298 
N. W. 303 (1941) (construing the Virginia statute). Like ‘the Virginia statute, 
the Michigan statute (MICHIGAN STATUTES ANNOTATED, § 9.1446) reads: 
“without payment for such transportation.” The case is of particular interest 
because the court failed to attach any significance to the contractual elements 
of the arrangement or to the fact that one of the members of the club did not 
own a car and paid seventy-five cents each week to the driver-member for the 
week in lieu of supplying transportation. 

19175 Va. 382, 9 S. E. (2d) 285 (1940). Accord: Gale v. Wilbur, 163 Va. 
211, 175 S. E. 739 (1934). See Brown v. Parker, 167 Va. 286, 189 S. E. 339 
(1937) ; Poole v. Kelley, 162 Va. 279, 173 S. E. 537 (1934); Note, Who Is 
a Guest Under the Virginia Guest Statute (1941) 27 Va. L. Rev. 559. The 
three last cited cases were decided under the Virginia common-law rule. In 
construing the Virginia statute, the Fourth Circuit Court of Appeals has held 
that service rendered by the passenger in driving did not affect his status as a 
guest, Mayer v. Puryear, 115 F. (2d) 675 (C. C. A. 4th, 1940), and the Su- 
preme Courts of Michigan and North Carolina have held that the sharing of 
expenses, where there was no contractual obligation to do so, did not render 
the passenger a passenger for hire. Bushouse v. Brom, supra, n. 18; Hale v. 
Hale, 219 N. C. 191, 13 S. E. (2d) 221 (1941). It is interesting to note that, 
in reaching its conclusion, the North Carolina Court completely ignored the 
Virginia decisions cited above. 
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derives a pecuniary benefit (the saving of gas, tires, and 
other expenses) and that there is a contractual relation, 
vague though it may be. On the other hand, if a broad 
view is taken of the purpose of the Virginia statute, a 
strong argument may be made that the exchanging of 
rides under such an arrangement, resulting as it does from 
war rationing measures, is merely an “exchange of social 
amenities” involving a contractual element only to the 
extent that prearrangement is necessary to make the club 
plan workable. In last analysis, the holding of the Vir- 
ginia Supreme Court of Appeals will depend on the ef- 
fect which the war changes in social and economic rela- 
tions have on the judicial reasoning of the members of 
the Court. 

A further problem with relation to the Virginia statute 
is the question when a guest is being “transported” within 
the meaning of the act. There are no Virginia decisions 
on the point. Illustrative of the inconsistency of the 
rulings elsewhere are the holding of the Connecticut 
court * that where a guest was injured when entering the 
car, the fact that the car had not started to move did not 
control the question, and the holdings of the California ™ 
and Michigan ™ courts that a person injured while crank- 
ing an automobile at the driver’s request was not within 
the statute. It has also been held under the Massachu- 
setts common law rule that a person who left the car at 
the driver’s request to push it was a guest,” and that a 
person injured by the sudden starting of the car as he en- 
tered it was within the rule.“ It is submitted that in 
view of the purpose motivating enactment of the Virginia 
statute, the better rule would be that any person injured 
as a result of the operation of the motor vehicle who is 


20 Nemoitin v. Berger, 111 Conn. 88, 149 Atl. 233 (1930); cf. Puckett v. 
Pailthorpe, 207 Iowa 613, 223 N. W. 254 (1929). 

21 Moreas v. Ferry, 135 Cal. App. 202, 26 P. (2d) 886 (1933). 

22 Hunter v. Baldwin, 268 Mich. 106, 255 N. W. 431 (1934). 

23 Ruel v. Langelier, 299 Mass. 240, 12 N. E. (2d) 735 (1938). 

24 Head v. Morton, 302 Mass. 273, 19 N. E. (2d) 22 (1939). 
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doing any act connected with the transportation given 
him, whether it be entering, alighting, pushing, or crank- 
ing, should be regarded as a “person transported.” * If 
any distinction is to be drawn concerning the application 
of the statute to a person entering, alighting, pushing, 
cranking, or doing any similar act, it should be based on 
whether the injury resulted from operation of the car 
(sudden starting or backing, closing doors, etc.) or from 
defective mechanism. 


b. Injury to passenger—defective mechanism. 


It is the general rule that a driver is not liable to his 
guests for injury resulting from defects in the automo- 
bile of which the driver has no knowledge.” Conversely, 
if the driver has actual knowledge of defects which are 
not patent and does not warn his guest, he is liable for 
resulting injury proximately caused.” The extent to 
which knowledge may be imputed to the driver under 
the rule is not clear.” 

The District of Columbia has not yet adopted that 
rule,“ but it was followed in Virginia at common law ™ 
and the limitation of the Virginia statute to injury “result- 
ing from the operation of such motor vehicle” indicates 
that the common law rule is still in force.*° While the 
Maryland Court of Appeals has not yet ruled directly on 
the question, it seems a reasonable assumption, predicated 
on the recent case of Sothoron v. West,’ that when the 

25 Compare Note, Who Is a Guest Under the Virginia Guest Statute 
(1941) 27 Va. L. Rev. 559, 566; 4 BLASHFIELD, CYCLOPEDIA OF AUTOMOBILE 
Law AND Practice (1935) § 2292. 

26 Annotation: 138 A. L. R. 838. See 5 Am. Jur. 630, Automosizes, § 235. 

27 Ingerick v. Mess, 63 F. (2d) 233 (C. C. A. 2d, 1933). 

28 Compare Ingerick v. Mess, supra n. 27, with Boggs v. Plybon, supra n. 10, 
and Clark v. Parker, 161 Va. 480, 171 S. E. 600 (1933). See Sothoron v. 
West, 26 A. (2d) 16 (Md. 1942). See also, Berry, Automosites (1935) 
§ 5.116; Torts RESTATEMENT (Am. L. Inst. 1934) § 300 (c); Note, Torts— 
Automobiles—Liability of Owner to Guest for Injuries Due to Discoverable 
Defects (1931) 31 Co. L. Rev. 720. 

28a See, however, Carusi v. Schulmerick, 69 App. D. C. 76, 98 F. (2d) 605 
(1938), cert. den. 305 U. S. 645, 59 Sup. Ct. 148, 83 L. ed. 417 (1938). 

29 Boggs v. Plybon, supra n. 10. 


30 Cf, Clark v. Parker, supra n. 28. 
3126 A. (2d) 16 (Md. 1942). 
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question is presented, the court will hold that if the driver 
has made a reasonable inspection and discovered no de- 
fects, he is not liable to his guests for injury resulting 
from such defects. The Sothoron case involved a suit by 
a third person against a driver operating a borrowed 
automobile. Although the driver had operated the car 
for some distance, she had made no test of the brakes 
which were defective. The court held that: 

A person driving a strange car for the first time owes a duty 
to the public to see that there are no obvious defects in its mecha- 
nism which are apt to cause injury to others... . . If sucha 
test shows the brakes in working order, and then they suddenly 


fail, the driver may not be liable for negligence in driving with 
them. 


c. Injury to passenger—guest driving. 


The facts of the Sothoron case suggest the inquiry: To 
what extent does the fact that the club member owning 
the car permits another member to drive affect the ques- 
tion of liability? So far as the liability of the guest- 
driver to passengers (including the owner) for negli- 
gence in operation is concerned, that fact cannot alter the 
Maryland and District of Columbia rule stated above, 
since that rule is not dependent on ownership, and should 
not affect the application of the Virginia statute since it, 
in terms, applies to “the owner or operator of any motor 
vehicle” (Emphasis supplied).** Presumably, the owner 
may be a guest of the guest-driver under the Virginia 
statute.” ‘The liability of the guest-driver for injury re- 
sulting from defective mechanism is more difficult to de- 
termine. It is submitted that the proper rule is that the 
guest-driver is not liable to his passengers for injury re- 


32 The Virginia court has not yet decided the question. The Oregon statute, 
which contains language identical to that of the Virginia statute, was construed 
in Herzog v. Mittleman, 155 Or. 624, 65 P. (2d) 384 (1937), to cover an 
operator who was not the owner. Accord: Richards v. Parks, 19 Tenn. App. 
615, 93 S. W. (2d) 639 (1935) ye the Virginia common law). The 
Herzog case is annotated in 109 A. L. R. 667. 

338 Cf. Mayer v. Puryear, 115 F. (2d) 675 (C. C. A. 4th, 1940); Gage v. 
Chapin Motors, Inc., 115 Conn. 546, 162 Atl. 17 (1932). Contra: Gledhill v. 
Connecticut Co., 121 Conn. 102, 183 Atl. 379 (1936). 
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sulting from defective mechanism if the defect is patent 
or if a reasonable inspection would not have disclosed it, 
but is liable to passengers other than the owner for injury 
resulting from a defect which is not patent of which he 
knew or which he would have discovered by a reasonable 
inspection.“ ‘The owner should not be permitted to re- 
cover from the guest-driver for injury resulting from de- 
fects,** since he is equally bound to make reasonable in- 
spections, and his inspections, to be reasonable, should be 
more detailed than those required of the guest-driver. 
Presumably, the Maryland court will follow that rule 
since it is but a logical extension of the Sothoron case. 
Whether it will be followed in Virginia depends on 
whether the holdings of Boggs v. Plybon* and Clark v. 
Parker™ are interpreted to permit charging the driver 
with knowledge of defects which he could have discov- 
ered by inspection. The District of Columbia court has 
not passed on any phase of the question. 

As suggested above, the guest-driver may be held liable 
to the owner. It is also true that the owner may be liable 
to the passengers (including the driver) when he permits 
a guest to drive. Thus, it is provided by statute * in the 
District of Columbia that: 

Whenever any motor vehicle, after the passage of this chap- 
ter, shall be operated upon the public highways of the District 
of Columbia by any person other than the owner, with the con- 
sent of the owner, express or implied, the operator thereof shall, 


in case of accident, be deemed to be the agent of the owner of 
such motor vehicle, and the proof of the ownership of said motor 


34 See Peterson v. Seattle Automobile Co., Inc., 149 Wash. 648, 271 Pac. 
1001 (1928); White v. Pinney, 99 Utah 484, 108 P. (2d) 249 (1940). 

35 The only possible (but factually improbable) exception is the case in 
which the guest driver knows of a defect which is unknown to the owner 
and which could not be discovered by reasonable inspection. 

36 Supra, n. 10 

37 Supra, n. 28. 

88 District oF CoLuMBIA Cope (1940 ed.) tit. 40, § 403. (Section 1 of the 
Act of August 6, 1942, (Pus. No. 699, 77th Conc.) limited the statute in a 
respect not material to y discussion). The statute has been construed in 
Forrester v. Jerman, 67 App. C. 167, 90 F. (2d) 412 (1937); Jones v. 
King, 72 App. D. C. 257, 113 F (2d) 522 (1940) ; and Rosenburg v. Murray, 
73 App. D. C. 67, 116 F. (2d) 552 (1940). While no District of Columbia case 
has ruled on the liability of the owner to a guest of the ves it is gen- 
erally held that under such a statute the owner is liable, 131 A. L. R. 891. 
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vehicle shall be prima facie evidence that such person operated 
said motor vehicle with the consent of the owner. 


In Maryland, while it is generally recognized that the 
owner is not liable for negligence of the bailee of his auto- 
mobile,” unless he knows or should know that the bailee 
is habitually negligent or reckless,*’ it is held that if the 
owner is present in the car he is presumed to have con- 
sented to the driver’s negligence, and in the absence of 
proof that he abandoned the right of control, he is liable 
for any damage resulting from the negligence of the 
driver.“ It is clear, therefore, that in the District of 
Columbia, if an owner-member of a car sharing club per- 
mits another member to drive, he will be held liable to 
passengers injured by the negligence of the driver whether 
or not he is present in the car, but that, in Maryland and 
presumably in Virginia,” liability of the owner-member 
will depend either on whether he knew or should have 
known the guest to be a habitually negligent driver or on 
whether he was present in the car and retained control of 
its operation. And, it appears, the owner’s liability ex- 


39 Price v. Miller, 165 Md. 578, 169 Atl. 800 (1934) ; Schneider v. Schneider, 
160 Md. 18, 152 Atl. 498 (1930); Wagner v. Page, 179 Md. 465, 20 A. (2d) 
164 (1941). The Virginia court adheres to that rule: Green’s Ex’rs. v. Smith, 
146 Va. 442, 131 S. E. 846, (1926), rehearing denied 132 S. E. 839 (1926); 
Barnes v. Hampton, 149 Va. 740, 141 S. E. 836 (1928). Annotations: 36 
A. L. R. 1137; 68 A. L. R. 1008; 100 A. L. R. 920. However, in both Mary- 
land and Virginia, it is held that a prima facie presumption arises from proof 
of ownership that the driver was the agent of the owner. Gutheridge v. Gor- 
such, 177 Md. 109, 8 A. (2d) 885 (1939); Wagner v. Page, supra; Kavanaugh 
v. Wheeling, 175 Va. 105, 7 S. E. (2d) 125 (1940). 

49 Rounds v. Phillips, 166 Md. 151, 170 Atl. 532 (1934), noted (1938) 2 
Mp. L. Rev. 288; Rounds v. Phillips, 168 Md. 120, 177 Atl. 174 (1935); 
Crowell v. Duncan, 145 Va. 489, 134 S. E. 576 (1926) (loan to a habitual 
drinker) ; see Hackley v. Robey, 170 Va. 55, 195 S. E. 689 (1938). Anno- 
tations: 36 A. L. R. 1148; 68 A. L. R. 1013; 100 A. L. R. 923. See also, 
Berry, AuToMosBILes (1935) § 4.406; 5 BLASHFIELD, CYCLoPEDIA oF AUTOMO- 
BILE LAW AND Practice (1935) § 2924; Torts RESTATEMENT (Am, L. Inst. 
1934), §§ 308, 390. 

41 Powers v. State, 11 A. (2d) 909 (Md. 1940); Vacek v. State, 155 Md. 
400, 142 Atl. 491 (1928). Cf. Virginia Ry. & Power Co. v. Gorsuch, 120 Va. 
655, 91 S. E. 632 (1917). The rule appears to be generally accepted, Torts 
RESTATEMENT (Am. L. Inst. 1934) §318. The Powers case was severely 
criticized, however, in a Note, Auto Owner’s Liability for Injury Caused by 
Guest Permitted to Drive (1940) 5 Mp. L. Rev. 104. Annotations: 2 A. L. R. 
888, 80 A. L. R. 285. See also, 5 BLASHFIELD, CycLoPEDIA oF AUTOMOBILE LAW 
AND Practice (1935) § 2930; Berry, AutoMosILes (1935) §§ 4.401, 5.61. 

42 That liability would, however, be measured by the Virginia statute. See 
Mayer v. Puryear, supra, n. 33. 
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tends to the guest-driver as well as to other passengers, 
although the possibility of such liability is greatly re- 
duced by the fact that in most cases the driver will him- 
self be guilty of contributory negligence. Thus, in Mayer 
v. Puryear, the Circuit Court of Appeals for the Fourth 
Circuit held, in construing the Virginia statute, that a 
guest who was driving at her own request and who was 
injured when the owner, in moving a child from the front 
to the back seat, interfered with the steering of the car, 
was being “transported” by the owner within the meaning 
of the statute. Finally, the owner’s liability to his guests 
(including the driver) for injury resulting from defective 
mechanism rather than negligent operation is not affected 
either by the fact that a guest is driving * or by the fact 
that the owner is not present in the car,“ since that liabil- 
ity, where it exists, is dependent upon the owner’s actual 
or imputed knowledge. 


d. Injury to third persons. 


The rules determining the liability of the owner or 
driver to third persons differ from those determining lia- 
bility to guests only in that the degree of care which 
measures liability for negligence in operation is, in all 


43 Supra, n. 33. 


44 The court held, however, that the owner’s action in moving the child did 
not constitute gross negligence. 


45 Thus, in Clark v. Parker, supra n. 28, the Virginia court indicated that 
an owner may be liable to a guest whom he permits to drive for failure to 
inform the guest of defects of which he knew or should have known. The 
case was decided under the North Carolina law of ordinary negligence and, 
therefore, is not an indication that the same facts would constitute gross negli- 
gence under the Virginia statute. Since the District of Columbia statute makes 
the driver the owner’s agent, the rule stated in the text would apparently be 
followed in the District. See also, Berry, AutomosiLes (1935) § 5.117. 


46 Sturtevant v. Pagel, 134 Tex. 46, 130 S. W. (2d) 1017 (1939). Annota- 
tions: 12 A. L. R. 774, 61 A. L. R. 1336, 131 A. L. R. 845. See also, Torts 
RESTATEMENT (Am. L. Inst. 1934) § 388 ; 42 C. J. 1077, Moror VEHICLEs, 
§ 835; 45 C. J. 894, Neciicence, §335; 5 Am. Jur. 698, AuTomosILEs, § 358. 
Both the Maryland ‘and District of Columbia courts have held a bailor for hire 
liable when the bailed automobile is defective: Milestone System, Inc. v. Gasior, 
160 Md. 131, 152 Atl. 810 (1931); Charles System, Inc. v. Juliano, 62 App. 
D. C. 283, 66 F. (2d) 931 (1933). Those cases are, of course, not authority 
on the point made in the text. 
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three jurisdictions,“ “ordinary care” and in that it seems 
clear that in respect to a third person knowledge of de- 
fects in machinery may be imputed to the driver or owner 
if he could have discovered them by reasonable inspec- 
tion.“* However, the nature of the car sharing plan re- 
quires notation of the additional factor that, if that plan 
is held to constitute a joint enterprise, not only the driver 
and owner, but also all the passengers may be held liable 


for negligent injury of a third person on the basis of the 
doctrine “respondeat superior.” “ 


e. The plan as a joint enterprise. 


The determination whether the members of a car shar- 
ing plan are engaged in a joint enterprise is of no impor- 
tance between the members of the plan since the doctrine 
which imputes the negligence of one member of a joint 
enterprise to the others does not apply to the members 
inter sese.” It is, however, of great importance between 
a member of the plan and a third person since not only 
may the primary negligence of the driver-member be im- 
puted to the other members, but also his contributory 
negligence may be so imputed.” 


47 Whitelock v. Dennis, 139 Md. 557, 116 Atl. 68 (1921); Twyman v. Ad- 
kins, 168 Va. 456, 191 S. E. 615 (1937) ; Paxson v. Davis, 62 App. D. C. 146, 
65 F. (2d) 492 (1933), cert. den., 290 U. S. 643, 54 Sup. Ct. 61, 78 L. ed. 558 
(1933). 

48 Sothoron v. West, supra, n. 28. Virginia and the District of Columbia 
have not yet so ruled, but the rule appears to be generally accepted. Torts 
RESTATEMENT, (Am. L, Inst. 1934) § 300 (c). See also, Petersen v. Seattle 
Automobile Co., Inc., White v. Pinney, both supra, n. 34; Delair v. McAdoo, 
324 Pa. 392, 188 Atl. 181 (1936) ; Dostie v. Lewiston Crushed Stone Ca., 136 
Me. 284, 8 A. (2d) 393 (1939); 3 Huppy, Automosite Law, p. 127 et. seq. 

49 Torts RESTATEMENT, (Am. L. Inst. 1934) § 491; Lucey v. John Hope & 
Sons Engraving & Mfg. Co., 45 R. I. 103, 120 Atl. 62 (1923) ; Howard v. Zim- 
merman, 120 Kan. 77, 242 Pac. 131 (1926); Fox v. Lavender, 89 Utah 115, 56 
P. (2d) 1049 (1936); Landers v. ‘a 141 S. W. (2d) 451 (Tex. Civ. 
App. 1940); Jones v. Kasper, 33 N. E. (2d) 816 (Ind. App. 1941). Annota- 
tions: 62 A. L. R. 442; 85 A. L. R. 631. 

50 Powers v. ‘State, supra, n. 41; Smith v. Clute, supra, n. 17; Oestreich v. 
Zibman, 110 Pa. Super. 457, 169 Atl. 14 (1933); Torts RESTATEMENT, (Am. 
L. Inst. 1934) $491 (a); Note, Who Is a Guest Under the Virginia Guest 
Statute (1941) 27 Va. L. Rev. 559, 565. Cf. Yorke v. Cottle, 173 Va. 372, 
4S. E. (2d) 372 (1939). Annotations: 62 A. L. R. 442; 85 A. L. R. 632. 
See also, Berry, AuTomosILes (1935) § 5.166, 4 BLASHFIELD, CYCLOPEDIA OF 
AUTOMOBILE LAW AND Practice (1935) § 2373. 

51 Powers v. State, supra, n. 41; Outlaw v. Pearce, 176 Va. 458, 11 S. E. 
(2d) 600 (1940); cf. Stearns v. Lindow, 63 App. D. C. 134, 70 F. (2d) 738 
(1934). See also, Torts RESTATEMENT, (Am. L. Inst. 1934) §491; Annota- 
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A joint enterprise may be defined as a mutual under- 
taking for a common purpose in which each member has 
an equal right of control.” Since the car sharing plan 
contemplates the mutual undertaking of each member to 
transport the others for the common purpose of provid- 
ing each with transportation between residence and place 
of business, it may be assumed that the first two elements 
of the definition are met.” It seems clear, however, that 
except in the unlikely case that the members of a car shar- 
ing club hire or own a car jointly, the element of joint 
control is missing. While it is probable that the mem- 
bers of a club may jointly prearrange the route to be fol- 
lowed, such prearrangement, since it is necessary to the 
effectuation of the plan, cannot reasonably be regarded 
as a manifestation of joint control.“ Presumably, beyond 


tions: 62 A. L. R. 441; 85 A. L. R. 630; 4 BLASHFIELD, CyCLopEepIA oF AUTO- 


asise Law AND Practice (1935) §2494; Berry, AutomosiLes (1935) 
158. 

52 Powers v. State, supra, n. 41; Outlaw v. Pearce, Stearns v. Lindow, 
both supra, n. 51; Carroll v. Hutchinson, 172 Va. 43, 200 S. E. 644 (1939). 
See also, Note, Who Is a Guest Under the Virginia Guest Statute (1941) 
27 Va. L. Rev. 559, 565; 48 A. L. R. 1077, 63 A. L. R. 921; 80 A. L. R. 312; 
95 A. L. R. 857; 4 BLASHFIELD, CycLoPpeDIA oF AUTOMOBILE LAW AND PRACc- 
TIcE (1935) §§ 2372, 2494; BERRY, AUTOMOBILES (1935) §5.158. The defini- 
tion given, while apparently in accord with the decided cases, is not in accord 
with Torts RESTATEMENT, (Am. L. Inst. 1934) § 491 (f), which states that 
joint possession of a vehicle, whether through hiring or ownership, is suffi- 
cient to constitute any trip a joint enterprise whether undertaken for a common 
business purpose or not, or (g), which states that the factor of sharing of 
expenses plus (1) a common destination, or (2) a power to determine or 
change the route by mutual agreement, or (3) the fact that the trip is for a 
common but non-business purpose makes the question of joint enterprise one 
for the jury. 

53 Some question may be raised, however, concerning the mutuality of the 
undertaking. Thus, in Powers v. State, supra, n. 41, the Maryland Court of 
Appeals states (11 A. (2d) 909, 912 (Md. 1940) ) that “In Maryland a sharing 
of losses as well as profits is an essential test in determining whether there 
has been a joint adventure”. The application of that language to an automo- 
bile case is difficult. If the term “losses” includes damage liability, practically 
no common use of an automobile (except in the case of joint ownership or 
hiring) will constitute a joint enterprise since seldom, if ever, will there be a 
prearrangement to share such liability. In fact, if “losses” includes liability, 
an anomalous situation results, since sharing of liability is then both a test 
and a result of a joint enterprise. The most reasonable application of the 
language | to common use of an automobile would be to regard “losses” as 
meaning “expenses” and “profits” as meaning the resulting transportation. In 
this view, the sharing of expenses may be an important factor. 

54 (Cf. Torts RESTATEMENT, (Am. L. Inst. 1934) sec. 491 (c) and (g). 
Under the rule of those comments, mutual determination of route is not of 
importance when there is no sharing of expenses, but together with the expense 
sharing elements, constitutes sufficient evidence for submission of the question 
of joint enterprise to the jury. 
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determination of route, the passengers will exercise no 
further control over the direction or operation of the ve- 
hicle than do guests ordinarily. It is apparent, therefore, 
that car sharing clubs do not constitute joint enterprises.” 


f. Death of a passenger or third person. 


The rules of law above set forth which determine lia- 
bility for injury to a passenger or to a third person are 
equally applicable in the determination of liability for 
death. The only essential difference between the two 
cases results from the fact that at common law there was 
no cause of action for wrongful death. The cause of ac- 
tion which exists today is, therefore, entirely dependent 
on statute. 

Maryland, Virginia, and the District of Columbia have 
each by statute” authorized the institution of an action 
for wrongful death and the recovery of damages for the 
benefit of certain classes of persons. Under all three 
statutes the period of limitations is one year after the 
death of the injured party, except that under the Mary- 
land statute” if the wrongdoer dies, action must be 
brought against his executor or administrator within six 
months after his death. In Virginia and the District of 
Columbia, the action is brought by the personal repre- 
sentatives of the decedent; in Maryland, in the name of 
the State for the benefit of the person entitled to damages. 
Damages recoverable are limited in Virginia to $15,000, 
and in the District of Columbia to $10,000; in Maryland, 
damages are limited to the amount which will compen- 
sate the pecuniary loss of the equitable plaintiff,” but 

55 Accord: Everett v. Burg, Fisher v. Johnson, both supra, n. 18. 

56 MaRYLAND Cope (Flack’s ed.) art. 67; Vuircinta Cope (1936 ed.) 
§§ 5786-5791, as amended by Acts 1942, c. 119 and c. 228; District or CoL- 
UMBIA Cope (1940 ed.) tit. 16, §§ 1201-1203. The résumé of these statutes 
contained in text does not take cognizance of provisions not affecting an action 
arising out of an automobile action (e.g., the provision of the Virginia statute 
increasing the limitation period to two years in the case of an action against 
a steam railroad for death of an employee by its negligence). 

57 MaRYLAND Cope (Flack’s ed.) art. 67, §1, see also, art. 93, § 109. 


58 MARYLAND Cope (Flack’s ed.) art. 67, §3. Tucker v. State, use of John- 
son, 89 Md. 471, 479, 43 Atl. 778, 780, 44 Atl. 1004 (1889); Baltimore and 
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there is no fixed statutory limitation of amount. By ex- 
press provision of the Virginia statute, the action is 
barred if decedent accepted satisfaction for the injury 
during his lifetime; the District of Columbia statute 
provides that if decedent recovered damages for the in- 
jury during his lifetime, no action may be brought; and 
in Maryland, the court has construed the statute to pre- 
vent the bringing of an action if decedent released or re- 
covered on his cause of action during his lifetime.*” How- 
ever, the Maryland statutes recognize a right of action in 
the personal representative for expenses and pain and suf- 
fering of a person who has not released or recovered and 
whose death was not instantaneous.” In Maryland and 
Virginia, the statutory right of action survives the death 


of the wrongdoer,” but in the District of Columbia, the 
converse is the rule.” 


g. The conflict of laws questions involved. 


The hypothetical situation stated above supposes a car 


sharing club among persons employed in the District of 
Columbia and resident in either Maryland or Virginia. 
Under that state of facts, and in view of the variance in 
statutory and common law rules of those states relating 


a ae Turnpike v. State, use of Grimes, 71 Md. 573, 582, 18 Atl. 884, 
887 (1889); Agricultural and Mechanical Association v. State, use of Carty, 
71 Md. om ‘18 Atl. 37 (1889). For a comparative table of amounts recovered 
in death actions, see State to the use of Dailey v. Asbury, Baltimore Daily 
Record, June 19, 1942. Of the fifty-six cases set forth in that table, damages 
recovered exceeded $10,000 in only eight. 


59 State, use of Melitch v. United Railways & Electric Co., 121 Md. 457, 
88 Atl. 229 (1913). 

69 MARYLAND Cope (Flack’s ed.) art. 93, §109. (Recovery of funeral ex- 
penses is limited by that section to $300). Stewart v. United Electric Light & 
Power Co., 104 Md. 332, 65 Atl. 49 (1906); Davis v. Ruzicka, 170 Md. 112, 
183 Atl. 569 (1936), cert. den., 298 U. S. 671, 56 Sup. Ct. 943, 80 L. ed. 1394 
(1936), noted (1937) 1 Mp. L. Rev. 162; see State, use of Melitch v. United 
Railways & Electric Co., supra, n. 59. The right of action is not iow in 
Virginia, Cope (1936 ed.) § 5790, Anderson vy. Hygeia Hotel Co., 92 Va. 687, 
24 S. E. 269 (1896); Beavers’ Adm’x v. Putnam’s Curator, 110 Va. 713, 67 
S. E. 353 (1910); cf. Virginia Electric & Power Co. v. Decatur, 173 Va. 153, 
3S. E. (2d) 172, 4 S. E. (2d) 294 (1939), or the District of ‘Columbia, see 
n. 62, infra. 

61 MARYLAND Cope (Flack’s ed.) art. 67, §1, see also art. 75, §29, art. 93, 
§ 109; Vircrnta Cope (1936 ed.) §§ 5786, 5790. 

62 peace oF CotumBIA Cope (1940 ed.) tit. 12, § 101. 
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to liability for injury or death, a review of their conflict 
of laws rules is necessary. 

It is the general rule, followed in Virginia and the Dis- 
trict of Columbia, that the law of the place where the 
accident occurs governs the question of liability for per- 
sonal injury or wrongful death“ no matter where suit 
is brought.” While the Maryland statute requires that 
that rule be followed in actions for wrongful death 
brought in Maryland,” the law of Maryland concerning 
personal injury actions is not clear. The rule in that 
state formerly was that in the absence of any evidence to 
the contrary, the presumption existed that the common 
law prevailed in the state where the accident occurred,” 
and, apparently acting under that presumption, the Mary- 
land Court of Appeals has, in several cases, applied 


63 Paxson v. Davis, supra, n. 47; Tobin v. Pennsylvania Railroad Co., 69 
App. D. C. 262, 100 F. (2d) 435 (1938); cert. den., 306 U. S. 640, 59 Sup. Ct. 
488, 83 L. ed. 1040 (1939); Krueger v. Taylor, 37 F. Supp. 412 (D. C. 1941) 
(applying the Virginia law); Baise v. Hollifield, 158 Va. 498, 164 S. E. 657 
(1932). See also, Howard, Conflict of Laws—Guest Motorists—How Far Is 
the Lex Loci Delicti Controlling in the Forum (1937) 36 Micn. L. Rev. 268; 

ConFiict oF LAws RESTATEMENT (Am. L. Inst. 1934), §§ 378-382; 2 BEALE, 
ConrF.ict oF Laws (1935) § 378.1ff. 

64 Stewart v. Baltimore and Ohio Railroad Company, 168 U. S. 445, 18 
Sup. Ct. 105, 42 L. ed. 537 (1897); Weaver v. Baltimore and Ohio Railroad 
Company, 21 D. C. 499 (1893); State of Maryland, for use of Joynes v. Coard, 
175 Va. 571, 9 S. E. (2d) 454 (1940), noted (1940) 27 Va. L. Rev. 244. See 
also, Conriicr of LAws RESTATEMENT (Am. L. Inst. 1934) §§ 391-396; 2 
BEALE, ConFLict oF Laws (1935) § 391.1 ff. 

65 The question where suit may be brought is of importance. Ordinarily, 
of course, action will be instituted in the jurisdiction of the defendant’s resi- 
dence. But Maryland, Virginia, and the District of Columbia each authorizes 
by statute the maintenance of an action in its courts against non-residents on 
a cause of action arising out of an automobile accident occurring within the 
jurisdiction, MARYLAND Cope (Flack’s ed.) art. 56, § 188, as amended by Laws 
1941, c. 868; Vuircinta Cope (1936 ed.) §2154(70), 1940 Supp., § 2154(70) ; 
District oF CotumBIA Cope (1940 ed.) tit. 40, §403. Further, because of the 
peculiar status of Government employees, it is possible that suit might be 
brought in a state, other than Maryland, Virginia, or the District of Columbia, 
having jurisdiction over the defendant, in which event, of course, its conflict 
of laws rules would be determinative. 

66 MARYLAND Cope (Flack’s ed.) art. 67, §2. In view of the court’s position 
in earlier wrongful death cases, it is, however, possible that it may construe 
the statute narrowly. See Ash v. Baltimore and Ohio Railroad Co., 72 Md. 
144, 19 Atl. 643 (1890); London Guarantee and Accident Co. v. Balgowan 
Steamship Co., 161 Md. 145, 155 Atl. 334 (1931); Davis v. Ruzicka, supra, 
n. 60; Notes (1937) 1 Mp. L. Rev. 162; (1938) 2 Mop. L. Rev. 168. Cf. 
Dronenberg v. Harris, 108 Md. 597, 71 Atl. 81 (1908); Rose v. Phillips 
Packing Co., Inc., 21 F. Supp. 485 (D. Md. 1937). 

87 State, use of Allen v. Pittsburgh and Connellsville Rail Road Company, 
45 Md. 41 (1876). 
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Maryland common law to actions for wrongs occurring 
in other states." However, Maryland has adopted the 
Uniform Judicial Notice of Foreign Law Act.” Sec- 
tion | of that Act, as modified by the Maryland act, pro- 
vides: 
Every court of this State shall take judicial notice of the 
common law and statutes of every State, territory and other 


jurisdiction of the United States, and of every other jurisdiction 
having a system of law based on the common law of England. 


In view of that statute, it is to be expected that the Mary- 
land Court of Appeals will follow the general rule when 
the question is again presented.” 

Application of the wrongful death act of the place 
where the accident occurs requires that the provisions of 
that act relating to the amount of damages recoverable 


68 Baltimore & O. R. Co. v. Davis, 152 Md. 427, 137 Atl. 30 (1927); Miller 
v. Miller, 165 Md. 425, 169 Atl. 426 (1933). The presumption was not men- 
tioned in either case. See also, Security Cement & Lime Co. v. Bowers, 124 
Md. 11, 91 Atl. 834 (1914), in which the court applied Maryland common law 
in reaching its decision, but ruled that a statute of the state in which the 
“oo occurred could be read in evidence. The reasoning on that point was as 
ollows: 


“ 


the courts of one state should be inclined to aid in the enforcement 
of such meritorious statutes of another state, at least to the extent of 
applyi ing their provisions to suits for injuries sustained where the statutes 
are in force. Of course we do not mean to say that, if a statute of one 
state be contrary to the policy adopted by the state in which suit is brought 
or is deemed unreasonable by the courts of that state, the latter must be 
governed by it, but, where such is not the case, it would seem to be only 
just to apply a statute which presumably was read into the contract of 
employment or at least was binding on the parties.” 


Some light is thrown on the Maryland court’s conflict of laws law by its 
decisions in wrongful death cases. See, ¢.g., London Guarantee & Accident 
Co. v. Balgowan Steamship Co., supra, n. 66, and Davis v. Ruzicka, supra, n 
60. The court’s insistence upon the comity theory seems unfortunate. See 
Stimson, Which Law Should Govern (1938) 24 Va. L. Rev. 748, 863, at 750. 


69 MARYLAND Cope (Flack’s ed.) art. 35, §§ 56-62. 


70 The act requires that notice of intention to rely on foreign law must be 
given the opposing party, however, and the Maryland court, relying on that 
requirement, has, when notice was not given, applied Maryland law. Prudential 
Ins. Co. of America v. Shumaker, 178 Md. 189, 12 A. (2d) 618 (1940) (a 
contract case). 

However, it must be recognized as a definite possibility that, in view of the 
refusal of the Maryland General Assembly to adopt a law limiting liability 
to guests to cases of gross negligence (supra, n. 11), the Maryland Court of 
Appeals may, as a matter of policy, refuse to apply the Virginia statute even 
though it otherwise accepts the general rule. See Baltimore and Ohio Rail 
Road Company y. Glenn, 28 Md. 287 (1868) ; Conriicr or LAws RESTATEMENT 
(Am. L. Inst. 1934) §612; 2 Beate, Conriicr or Laws (1935) § 612.1; 
Hancock, Torts IN THE Conflict oF Laws (1942) §§ 18, 19. 
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also be applied.” Accordingly, in an action brought in 
Maryland to recover damages for death resulting from 
an accident occurring in Virginia or the District of Co- 
lumbia, recovery should be limited, but in an action 
brought in Virginia or the District of Columbia to re- 
cover damages for death resulting from an accident in 
Maryland, recovery should not be limited to any fixed 
amount. The general rule is apparently also followed 
with respect to the question of limitations, at least where 
the period prescribed by the forum is the same or longer 
than the period prescribed by the /ex loci.” However, 
where the period of limitations of the forum is the 
shorter, it is not clear which is to be applied. The deci- 
sions of the Virginia and District of Columbia courts on 
the limitations point,” while they indicate that the statute 
of the place of wrong governs, cannot be said to be deter- 
minative of the question, and while the direction of the 
Maryland statute ‘* would seem to require application of 
that law, the statute has not yet been so construed. The 
basis upon which the statute of the forum is applied is 
the interpretation of that statute as a general statute of 
limitations for all death actions irrespective of the place 
of wrong. Since in all three jurisdictions, the only ap- 
plicable limitation provision is an integral part of the 
wrongful death act, it is submitted that such an interpre- 


71 ConFiict oF Laws RESTATEMENT (Am. L. Inst. 1934) § 391 (d), compare 
§ 606; 2 Beate, Conriict or Laws (1935) §§ 392.2, 606.1; Hancock, Torts 
IN THE ConFLict oF Laws (1942) § 26; Reilly v. Antonio Pepe Co., 108 Conn. 
436, 143 Atl. 568 (1928); Northern Pacific Railroad Co. v. Babcock, 154 U.S. 
190, 14 Sup. Ct. 978, 38 L. ed. 958 (1894); cf. State of Maryland, for use of 
Joynes v. Coard, supra, n. 64; Wooden v. W. N. Y. & P. R. R. Co., 126 N. Y. 
10, 26 N. E. 1050 (1891). 

72 Dowell v. Cox, 108 Va. 460, 62 S. E. 272 (1908); see Weaver v. Balti- 
more and Ohio Railroad Company, supra, n. 64; Conriicr of Laws RESTATE- 
MENT (Am. L. Inst. 1934), §397; 2 Beate, Conriict or Laws (1935) § 397.1; 
Hancock, Torts IN THE ConFLict oF Laws (1942) § 30. 

73 Supra, n. 72. In the Weaver case the court refused to apply the shorter 
limitations period of the District wrongful death act, but indicated that if 
the District had a general limitations statue applicable to such actions wherever 
they accrued, it would be applied. See also, Note, Conflict of Laws—Limita- 
tion of Actions—Time Limit in Death Statute as Constituting Procedural Bar 
to Action Arising in Foreign State (1930) 16 Va. L. Rev. 611. Annotation: 
68 A. L. R. 217. 

74 Supra, n. 66. 
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tation is not applicable, and that, therefore, the rule 
which applies the law of the place of wrong should be 
applied.” 

However, the rule with respect to the question whether 
the cause of action for wrongful death survives the death 
of the wrongdoer departs from the general rule applying 
the /ex /oci in one respect. Consistently with the general 
principle, it is held ** that, where, under the law of a par- 
ticular jurisdiction (as in the District of Columbia), the 
action does not survive the death of the wrongdoer, an 
action may not be maintained elsewhere to recover for 
death resulting from an accident occurring in that juris- 
diction if the wrongdoer dies. But it is also held by the 
District of Columbia Court™ that, since under the Dis- 
trict of Columbia law no forum is provided for action 
against the representatives of a wrongdoer, such an action 
cannot be maintained, even though, by the law of the 
place where the accident occurred, the action does sur- 
vive. 


II. RELEASE™ FROM LIABILITY BY VOLUNTARY 
AGREEMENT 


a. Validity of anticipatory release. 


No Maryland, Virginia, or District of Columbia case 
has been found ® concerning the validity of a contract ex- 


7™ Cf. HANCOCK, loc. cit. supra, n. 

76 Orr vy. Ahern, 107 Conn. 174, 139 yn 691 (1928); Ormsby v. Chase, 
290 U. S. 387, 54 Sup. Ct. 211, 78 L. ed. 378 (1933) ; Wiskeman v. Fuchs, 
(Ct. of Common Pleas of Baltimore City) The Baltimore Daily Record, De- 
cember 26, 1941; ConFiict oF LAws RESTATEMENT (Am. L. Inst. 1934) § 390 
(a); 2 Beare, Conriict oF Laws (1935) § 390.1. Annotations: 87 A. L. R. 
852; 92 A. L. R. 1502. 

77 Woollen v. Lorenz, 68 App. D. C. 389, 98 F. (2d) 261 (1938). See also, 
ConFiict oF LAwWs RESTATEMENT (Am. L. Inst. 1934) § 390 (b). Annotation: 
2A. L. R. 1503. 

78 Unless otherwise indicated by the context, the word “release” includes 
both a formal release and a covenant not to sue. 

79 The carrier and telegraph company cases, of course, throw some light on 
the question. The Maryland court has held that a carrier acting as such 
cannot by contract exempt itself from liability, The American Casualty In- 
surance Company’s Case, 82 Md. 535, 34 Atl. 778 (1896), but can insure against 
such liability, ibid, and can limit its liability to the employee of a telegraph 
company, Western Maryland Railway Co. v. Shatzer, 142 Md. 274, 120 Atl. 
840 (1923). See also, United States Telegraph Company v. Gildersleve, 29 














20 THE GEORGE WASHINGTON LAW REVIEW 


empting a person or corporation not charged with a pub- 
lic interest from liability for future acts of negligence. 
It is, however, the general rule that a release from liabil- 
ity for gross negligence or intentional wrongdoing is in- 
valid because it is contrary to public policy. On the 
other hand, there is considerable authority that a release 
of liability for simple negligence (lack of ordinary care) 
does not contravene public policy. 

Thus, a waiver of negligence on the part of the owner 
of a toboggan slide was upheld in Broderson v. Rainier 
National Park Co.," and an agreement on the part of a 
purchaser of an automobile that, in the event the seller 
furnished an employee to drive the car, the purchaser 
would assume full responsibility for damage to the car 
or any other property or to any person was held in 
Nichols v. Hitchcock Motor Co.” to bar recovery for 


Md. 232 (1868). Fuller v. Baltimore & Ohio Employees’ Relief Ass’n., 67 
Md. 433, 10 Atl. 237 (1887); Peninsula Produce Exchange v. American Rail- 
way Express Co., 147 Md. 424, 128 Atl. 403 (1925). The District of Columbia 
court has held that a carrier cannot stipulate for release from liability for 
injury to a passenger for hire, Blatcher v. Philadelphia, Baltimore & Washing- 
ton Railroad Company, 31 App. D. C. 385 (1908); Baltimore & Ohio Rail- 
road Company v. Duke, 38 App. D. C. 164 (1912), but may so stipulate with 
the holder of a free pass, Boering v. Chesapeake Beach Railway Co., 20 App. 
D. C. 500 (1902), aff'd, 193 U. S. 442, 24 Sup. Ct. 515, 48 L. ed. 742 (1904), 
or a pullman porter, Robinson v. Baltimore & Ohio Railroad Company, 40 
App. D. C. 169 (1913), aff'd, 237 U. S. 84, 35 Sup. Ct. 491, 59 L. ed. 849 
(1915). It has also held that a bailee may limit his liability for goods de- 
posited to gross negligence, a willful act or fraud, Fidelity Storage Co. v. 
Kingsbury, 64 App. D. C. 208, 76 F. (2d) 978 (1935), op. modified 65 App. 
D. C. 69, 79 F. (2d) 705 (1935). Virginia by statute prohibits any contract 
relieving a carrier from liability for negligence, Cope (1936 ed.) §§ 3926, 3930 
(the cases are collected and discussed in Chesapeake & O. Ry. Co. v. Osborne, 
154 Va. 477, 153 S. E. 865 (1930)), but in a case (Atlantic Greyhound Lines 
v. Skinner, 172 Va. 428, 2 S. E. (2d) 441 (1939)) determined by applying 
Federal law, the Virginia court has stated: “If the user [of a free pass] 
elects to accept free transportation with conditions annexed, what rule of 
public policy will be violated by holding such stipulations valid?” 

80 ConTRACTS RESTATEMENT (Am. L. Inst. 1932) §§ 574, 575; WHLLIsToN, 
Contracts (Rev. ed.) §1751B; New York Central Railroad Co. v. Mohney, 
252 U. S. 152, 40 Sup. Ct. 287, 64 L. ed. 502 (1920); see United States Tele- 
graph Company v. Gildersleve, supra, n. 79; Western Union Telegraph Com- 
pany v. Priester, 276 U. S. 252, 48 Sup. Ct. 234, 72 L. ed. 555 (1928). Mc- 
Clain, Contractual Limitation of Liability for Negligence (1915) 28 Harv. 
L. Rev. 550, 555. Therefore, an anticipatory release cannot give any greater 
protection than does the Virginia guest statute. Consequently, it is assumed 
for this part of the discussion that the statute is not applicable to car sharing 
clubs. 

81 187 Wash. 399, 60 P. (2d) 234 (1936). 

8222 Cal. App. (2d) 151, 70 P. (2d) 654 (1937). 
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damages to the car resulting from negligence of the sell- 
er’s employee. So also, the Circuit Court of Appeals for 
the Ninth Circuit has held that a circus performer may 
validly release her employer from liability for ordinary 
negligence,” and it has been held that a landlord may by 
contract exempt himself from liability for ordinary neg- 
ligence.* Finally, the Restatement of the Law of Con- 
tracts upholds the validity of such a bargain.” 

To the contrary, however, the Supreme Court of New 
Hampshire has held in Papakalos v. Shaka** that “one 
may not by contract relieve himself from the consequences 
of the future non-performance of his common-law duty 
to exercise ordinary care,” and it is stated by Professor 
Williston ® that “such bargains are not favored, however, 
and, if possible, bargains are construed not to confer this 
immunity.” 

Since the question is wholly dependent upon public 
policy, and the considerations of public policy in a war 
economy differ substantially from those of a _ peace 
economy, a strong argument may be made that antici- 
patory releases executed in connection with car sharing 
clubs should be upheld. Thus, it may be reasoned that 
such releases are necessary (at least among persons with 
low incomes who cannot afford to carry insurance) to the 
effectuation of the plan, and that, since the plan is essen- 
tial to continuation of war production at its present rate,” 


83 Ringling Bros.-Barnum & Bailey Combined Shows v. Olvera, 119 F. (2d) 
584 (C. C. A. 9th, 1941). 

84 Clarke v. Ames, 267 Mass. 44, 165 N. E. 696 (1929); Cobb v. Gulf 
<= or Inc., 284 Ky. 523, 145 S. W. (2d) 96 (1940). 

85 Sec. 574. 

869] N. H. 265, 18 A. (2d) 377 (1941). See also, Ex parte Mobile Light 
& R. Co., 211 Ala. 525, 101 So. 177 (1924); Otis Elevator Co. v. Maryland 
Casualty Co., 95 Colo. 99, 33 P. (2d) 974 ag t French v. Gardeners and 
Farmers Market Co., Inc., 275 Ky. 660, 122 S. W. (2d) 487 (1938). 

87 WILLISTON, ConTRACTS (Rev. ed.) {eiss. see also, 17 C. J. S. 644, 
Contracts, § 262. 

88 A survey of 750 war plants in Michigan showed that three- fourths of 
their employees came to work in automobiles. Fifty-one of the plants, with 
over 65,000 workers, were 100 per cent dependent on private cars. In one 
West Coast plant, 46,000 of 50,000 employees came to work in automobiles, 
while at the Boeing Wichita factory it was ascertained that 60 per cent of 
the car driving employees faced tire trouble by October. Housing for War, 
Fortune, October, 1942, 93, 96. 
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a balancing of public policy considerations (that is, the 
successful prosecution of the war as opposed to the possi- 
bility that the releasee will be careless of the safety of 
others) requires that such releases be held valid. 

On the other hand, it may well be argued that the fail- 
ure of the Maryland General Assembly to pass the 
“guest” bill when introduced ® is, in effect, a declaration 
by that legislature that the public policy of Maryland is 
that motorists shall be liable to guests for ordinary negli- 
gence; that the enactment of the Virginia statute is, in 
effect, a declaration that the public policy of Virginia is 
that, except in cases falling within that statute,’ motor- 
ists shall be liable to guests for ordinary negligence, and 
that the enactment of the District of Columbia “owner” 
statute” is, in effect, a declaration that the public policy 
of the District is that the rules governing liability for in- 
jury shall be strictly applied, and that, therefore, the 
courts of each of those jurisdictions should hold an antici- 
patory release to be invalid. 

It is submitted that the better rule, under either a war 
or a peace time economy, is that which upholds such a 
release. The usual rationale of the contrary rule, that 
such a release will induce carelessness on the part of the 
releasee since he knows that he will run no financial risk, 
can hardly be considered reasonable, for the same reason- 
ing would invalidate an insurance policy under which 
financial risk is translated into a fixed yearly amount.” 
And clearly, the argument sometimes urged in striking 
down such a release, that the releasor has no alternative 
but to submit, is not applicable to car sharing clubs which 
are organized on a cooperative basis. 


89 Supra, n. 11. 


99 Tt is assumed for purposes of this discussion that the statute is inapplicable. 
See n. 80, supra. 

1 Supra, n. 38. 

®21It is interesting to note that it was argued in The American Casualty 
Insurance Company’ s Case, supra, n. 79, that an insurance policy ee toa 
common carrier was invalid for that eee See also, —- & N. R. Co. 
v. Atlantic Co., 66 Ga. oa 791, 19 S. (2d) 364 (1942). 

93 New York Central R. R. Co. v. Lesieroed 17 Wall. 357, 379 (U. S. 1873). 
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b. Effect of an anticipatory release. 


In order to determine the effect that will be given to 
an anticipatory release executed in connection with the 
car sharing plan, it is necessary to suppose that a passen- 
ger-member of a club has been injured through the joint 
negligence of the driver-member and a third person. 

The common law rule of Maryland, Virginia, and the 
District of Columbia is that a release, as distinguished 
from a covenant not to sue, executed after the cause of 
action accrued, works a release of all persons jointly lia- 
ble with the releasee, even though the release contains a 
reservation of rights against all persons other than the 
releasee. In Maryland, the same effect is given, at 
common law, to a covenant not to sue.** The rule has 
been changed in Maryland, however, by the adoption of 
the Uniform Contribution Among Tortfeasors Act.*° 
That Act provides, in part: 


A release by the injured person of one joint tortfeasor, 
whether before or after judgment, does not discharge the other 
tortfeasors unless the release so provides; but reduces the claim 
against the other tortfeasors in the amount of the consideration 
paid for the release, or in any amount or proportion by which the 
release provides that the total claim shall be reduced, if greater 
than the consideration paid. 


Presumably, that Act applies as well to a covenant not to 
sue as to a formal release.” 


94 Lanasa v. Beggs, 159 Md. 311, 151 Atl. 21 (1930); Bland v. Warwick- 
shire Corp., 160 Va. 131, 168 S. E. 443 (1933); McLaughlin v. Siegel, 166 
Va. 374, 185 S. E. 873 (1936); Federal Land Bank of Baltimore v. Birchfield, 
173 Va. 200, 3 S. E. (2d) 405 (1939); see Kaplowitz v. Kay, 63 App. D. C. 
178, 70 F. (2d) 782 (1934); Harris v. City of Roanoke, 179 Va. 1, 18 S. E. 
(2d) 303 (1942). The doctrine of estoppel by conduct enunciated in the 
Harris case cannot be applied to an anticipatory release. See also, 50 A. L. R. 
1057; 66 A. L. R. 206; 104 A. L. R. 846; 124 A. L. R. 1298; Note (1938) 22 
Minn. L. Rev. 692. 

95 Elling v. Travers, 162 Md. 597, 160 Atl. 789 (1932). No Virginia or 
District of Columbia decisions relating to a covenant not to sue for tort have 
been found. 

96 MARYLAND Laws 1941, c. 344. 


87 It is proposed to have the act amended at the 1943 session of the Mary- 
land General Assembly, Baltimore Daily Record, June 5, 1942, at 4. It is 
understood that one of the amendments to be made is the addition of a 
definition of the word “release” which will state that that term “includes 
a covenant not to sue.” 
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The general rule, contrary to the former Maryland 
rule, was that a covenant not to sue, since it did not ex- 
tinguish the cause of action, did not release a join tort- 
feasor.”” Since Virginia and the District of Columbia 
have not ruled on the problem, it can only be assumed 
that, since the weight of authority so holds, those courts 
‘will hold that a covenant not to sue, although executed 
after the cause of action accrued, will not release persons 
jointly liable with the releasee. It may be noted in this 
connection that the Virginia court has, in a contract case,” 
recognized that a covenant not to sue does not amount to 
a release, but has also attached significance to the fact 
that the Virginia General Assembly has by statute 
changed the rule concerning joint obligors while leaving 
unimpaired the rule respecting joint tortfeasors.’” 

The rules so far stated have been concerned with the 
effect of a release executed after the cause of action arose. 
Only one case, Western Express Co. v. Smeltzer,;” which 
deals with the effect of an anticipatory release on rights 
against joint tortfeasors, has been found. In that case, 
appellant claimed that the lower court erred in excluding 
a release executed prior to the accident involved by the 
plaintiff to the owner of the truck in which plaintiff was 
riding. The jury had found both drivers negligent. 
After stating the general release and covenant not to sue 
rules, and analyzing their underlying reasons, the court 
stated : 


None of these decisions deals with an instrument executed 
prior to the accruing of the cause of action, but they shed light 
upon the present problem. Appellees paid their proportionate 
share of the full cost of the trip in return for which they obtained 
the ride to and from Chicago. It cannot reasonably be said that 
as against a stranger to the contract the ride alone was compen- 
sation also for damages resulting from possible death or serious 
injury. 

98 23 R. C. L. 408, Revease, §37; 53 C. J. aN RELEASE, § 80. 

99 Ward v. Johnston, 6 Munf. (Va.) 6 (1817). 

100 First & Merchants Nat. Bank of Richmond v. Bank of Waverly, 170 Va. 
496, 197 S. E. 462, 465 (1938). 

101 88 F. (2d) 94 (C. C. A. 6th, 1937), cert. den., 302 U. S. 698, 58 Sup. Ct. 
17, 82 L. ed. 539 (1937). Noted, 112 A. L. R. 74, 78. 
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Since the doctrine relied on rests upon the principle that an 
action grounded upon joint tort is one and indivisible and is ex- 
tinguished by the release, the reason underlying the doctrine does 
not here exist. As the instrument extinguished no existing 
cause of action, the District Court correctly excluded it. . 

While the reasoning of that opinion may be criticized, it 
is submitted that its result is proper. Certainly, the real, 
as distinguished from the legally imputed, intent of the 
releasor is to release only the person furnishing transpor- 
tation. While, by giving the release in return for trans- 
portation, the releasor has acknowledged his willingness 
to accept that transportation as satisfaction for any injury 
to him as a result of the releasee’s negligence, he should 
not be held to have intended the transportation as satis- 
faction for injuries by a third person unless such a hold- 
ing will protect the third person from being required to 
pay more than he would have had to pay had no release 
been given. 

Clearly, in states which recognize a right of contribu- 
tion among joint tortfeasors, the third person cannot be 
required to pay more, since either the release must pro- 
vide for a pro rata satisfaction of any judgment obtained 
against such third person, or he has a right to obtain con- 
tribution from the releasee. The release of one joint tort- 
feasor cannot cut off the right of the others to obtain con- 
tribution if they are required to pay more than their 
share of the damages.*” 

In Maryland and Virginia, by statute,*** and in the Dis- 
trict of Columbia, by court decision,’ the right to con- 


102 MARYLAND Laws 1941, c. 344, which provides, in part: 
A release by the injured person of one joint tortfeasor does not relieve 
him from liability to make contribution to another joint tortfeasor unless 
the release is given before the right of the other tortfeasor to secure a 
money judgment for contribution has accrued and provides for a reduction, 
to the extent of the pro rata share of the released tortfeasor, of the in- 
jured person’s damages recoverable against all other tortfeasors. 
See also, 85 A. L. R. 1095; 122 A. L. R. 522; 13 Am. Jur. 88, ContrisutTion, 
§ 104; 18 C. J. S. 6, Contrisution, § 3. 
103 MARYLAND Laws 1941, c. 344; Virginia Code (1936 ed.) §5779 (except 
in cases involving moral turpitude). 
104 George’s Radio, Inc. v. Capital Transit Co., 126 F. (2d) 219 (App. 
D. C. 1942) (except in cases involving moral turpitude). 
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tribution among joint tortfeasors is recognized. It is 
clear, therefore, that, in order to effect a complete release 
of the driver-member of a car sharing club, the release 
must provide for a reduction, to the extent of the re- 
leasee’s pro rata share, of the damages recoverable by the 
releasor from all other joint tortfeasors. It is submitted 
that if the release contains such a provision, it should be 
held not to work a release of the injured person’s rights 
against joint tortfeasors, irrespective of whether the in- 
strument is a formal release or a covenant not to sue. 

One other possible effect of a release must be noted. 
It is generally held that no right of subrogation exists 
under a personal accident insurance policy,” although it 
has been held in at least one case*” that a provision in 
such an insurance contract for subrogation would be en- 
forced. If a right of subrogation exists, it is clear that 
any release which cuts off that right also cuts off rights 
under the insurance policy.*” While the standard form 
of personal accident insurance policy contains no subro- 
gation provision, some few companies do include such a 
clause. Before executing a release in connection with the 
car sharing plan, a club member should, therefore, ex- 
amine his accident insurance policy. 


105 Vance, INSURANCE (2d ed. (1930)) 680; Crab Orchard Improvement 
Company v. Chesapeake & Ohio Railway Co., 115 F. (2d) 277, 281 (C. C. A. 
4th, 1940), cert. den., 312 U. S. 702, 61 Sup. Ct. 807, 85 L. ed. 1135 (1941) ; 
Holland v. Morley Button Co., 83 N. H. 482, 145 Atl. 142, 144 (1929); Suttles 
v. Railway Mail Association, 141 N. Y. S. 1024, 1025 (1913); Mercer Casualty 
Co. v. Perlman, 62 Ohio App. 133, 23 N. E. (2d) 502, 503 (1939); Aetna 
Life Insurance Co. v. J. B. Parker & Co., 96 Tex. 287, 72 S. W. 168 (see 
also 72 S. W. 580, 621) (1903); Harding v. Town of Townshend, 43 Vt. 536 
(1871) ; Rentnik v. Gibson Packing Co., 132 Wash. 108, 231 Pac. 773 (1924) ; 
Gatzweiler v. Milwaukee Electric Railway & Light Co., 136 Wis. 34, 116 N. W. 
633 (1908). 

106 Rentnik v. Gibson Packing Co., supra, n. 105. Most of the other cases 
cited in n. 105 either carefully pointed out that the contract in question con- 
tained no such clause, or recognized in dictum that such a clause would be 
enforceable. 


107 Packham v. German Fire Ins. Co., 91 Md. 515, 46 Atl. 1066 (1900) ; 
Chapman v. Hoage, 296 U. S. 526, 56 ‘Sup. Ct. 333, 80 L. ed. 370 (1936). 
See also, 26 C. J. 459, Fire INSURANCE, § 623; 29 Am. Jur. 1006, INSURANCE, 
§ 1344; 29 L. R. A. (N. S.) 698: 26 A. L. R. 431; 40 A. L. R. 1001; 54 
A. L. R. 1454; 105 A. L. R. 1431; Berry, AUTOMOBILES (1935) § 6.546. 
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c. Form of anticipatory release. 


It is obvious from the above discussion that it cannot 
be stated with certainty that a voluntary agreement re- 
leasing a driver-member of a car sharing club from lia- 
bility will sufficiently protect him from liability. Cer- 
tain forecasts can, however, be made. 

Thus, it seems apparent that an anticipatory release 
from liability for gross negligence will not be upheld; 
the release agreement must, therefore, be restricted to 
simple negligence. Further, since it is clear that, except 
in Maryland, a formal release will also release joint tort- 
feasors, it would appear to be safer to use the form of a 
covenant not to sue. Finally, in order to assure, so far as 
possible, that the covenant is not rendered ineffectual by 
reason of the right of a joint tortfeasor to contribution, 
the agreement should contain a clause reducing pro rata 
the amount recoverable by the releasor from a third per- 
son joint tortfeasor. 

The following suggested form of covenant appears to 
meet those requirements: *°™ 


Wuereas, John Driver and James Guest are members of a 
Car Sharing Club, the plan of said Club being for each member 
thereof at fixed intervals and on a rotating schedule, to transport 
himself and the other members between places of residence and 
of employment ; 

AND WHEREAS, James Guest, in furtherance of that plan has 
agreed that no action should be brought by him against John 
Driver for injury occurring, while such transportation is being 
provided, from the failure of said John Driver to exercise ordi- 
nary care; 

Now, Therefore, In consideration of the transportation pro- 
vided under the aforesaid plan, I, the undersigned, James Guest, 
a member of the aforementioned Car Sharing Club, do for my- 


107*The suggested form contemplates that the releasor is an unmarried adult. 
While questions of capacity are beyond the scope of this article, a caveat is 
necessary. If it be assumed that the releasor is not under any disability, the 
question yet remains whether he, by his sole act, may bar the cause of action 
for consequential damages (medical expenses, loss of service or consortium) 
which, by reason of his status, another person may have. Some light is 
thrown on that question by the annotation in 42 A. L. R. 717. However 
prudence suggests that, whenever there would be a right to consequential 
damages, the person who would have such right should be made a party and 
the form amended to release that right also. 
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self, my heirs, executors, administrators, assigns, and my estate 
and effects, hereby covenant and agree with John Driver, his 
heirs, executors, administrators, and assigns, and his estate and 
effects, not to commence, maintain, or prosecute, nor to cause or 
permit, so far as it lies within my or their power to prevent, to 
be commenced, maintained or prosecuted, any action or suit at 
law or in equity, or any other form of action or suit whatsoever, 
against the said John Driver, or his heirs, executors, administra- 
tors, assigns, estate, or effects, on account of any debts, claims, 
demands, damages, actions or causes of action whatsoever, aris- 
ing at any time after the date of these presents, out of any injury 
or damage to me, my person or property, received, while being 
transported in accordance with the plan of said Car Sharing 
Club in any vehicle with the said John Driver, as a result of his 
failure to exercise ordinary care; and I do for myself, my heirs, 
executors, administrators, and assigns, and my estate and effects, 
hereby covenant and agree to indemnify and hold harmless the 
said John Driver, his heirs, executors, adminisrators and assigns, 
and his estate and effects, and/or his indemnitors against any 
loss or liability on account of any violation of this agreement. 
“This agreement is not intended to accomplish a release of any 
cause of action but is intended only as a covenant not to sue. 
Nothing herein contained, nor anything done hereunder, shall 
inure to the benefit, discharge, or release of any person not a 
party to this agreement, except that any damages recovered from 
any person jointly liable with the said John Driver, his heirs, 
executors, administrators, assigns, estate and effects, shall be re- 
duced to the extent of the pro rata share recoverable by such 
person by way of contribution from him, his heirs, executors, 
administrators, assigns, estate or effects; and I do for myself, 
my heirs, executors, administrators, assigns, and my estate and 
effects, hereby covenant and agree to enter or cause to be entered 
upon the records of the Court in which a judgment for damages 
against such person is recovered, a satisfaction of such judgment 
to the extent of such pro rata share. 
Witness : 


A. T. TEST James Guest (SEAL) 
d. The conflict of law questions involved. 


The uncertainty concerning the validity and effect of a 
release demonstrated by the foregoing discussion makes 
of particular importance the following question: What 
law governs the validity and construction of a release 
executed in one state, to be applied to an accident occur- 
ring in another state, and to be applied, possibly, by the 
courts of still a third state? Unfortunately, the conflict 
of laws rules applicable in such a situation are no less 
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confusing than the local law rules governing validity and 
effect. 

Most closely analogous to the case of an anticipatory 
release is the situation in which a carrier’s contract limits 
its liability for injury or damage. In that situation there 
are the following points of contact: the forum, the place 
of contracting, the place of initial transportation, the 
place of injury or damage, the place of destination.’” 
The rules concerning what law governs the validity of 
the contract are as many in number as the points of con- 
tact." Thus, it is generally held that when the place of 
contracting and the place of initial performance coincide, 
the law of that jurisdiction governs. But it has also been 
held that, even in such a situation, the law of the place of 
destination or of the place where the injury occurred gov- 
erns. Again, as a matter of policy, the law of the forum 
is sometimes applied.’ And, while few cases have arisen 
in which the place of contracting and initial performance 
were different, those cases have applied varying rules.” 
Finally, it has been suggested *** that, since the contract is 
one of forbearance and can be performed everywhere, the 
proper rule is that the /ex loci contractus governs. 

The only cases,"* other than carrier cases, dealing with 





108 To that list might be added the place of the carrier’s incorporation and 
the place of the injured person’s residence. No limitation of liability case 
dealing with either place has been found. On the residence question cf. Leach 
v. Mason Valley Mines, 40 Nev. 143, 161 Pac. 513 (1916) (a case involving 
the effect of a release). To the extent that the law of the place of incorpora- 
tion might involve questions of ultra vires, that situation must be differentiated. 

109 Because of the profusion of cases, the rules are set forth in summary 
form, and citations are made only to the following authorities which collect the 
cases: Beate, Conriict or Laws (1935) § 337.1, 57 A. L. R. 175, 72 A. L. R. 
250. See also Conriicr of LAws RESTATEMENT (Am. L. Inst. 1934) §§ 337, 
338; Hancock, Torts IN THE ConFLict or Laws (1942) § 42; Note, Limita- 
tions of Carriers’ Liability and the Conflict of Laws (1941) 54 Harv. L. Rev. 
66. 


3. 

11057 A. L. R. 175, Adams Express Co. v. Green, 112 Va. 527, 72 S. E. 
102 (1911). 

11172 A. L. R. 264. 

112 Greene, The New York Rule as to the Law Governing the Validity of 
Contracts (1927) 12 Corn L. Q. 286, 298. Beale approves the suggestion, 
loc. cit. supra, n. 109. 

113 Ringling Bros.-Barnum & Bailey Combined Shows v. Olvera, supra, n. 
83; Benton v. Safe Deposit Bank of Pottsville, Pa., 255 N. Y. 260, 174 N. E. 
648 (1931) followed in Ansbacker v. New York Trust Co., 280 N. Y. 79, 
19 N. E. (2d) 790 (1939); Snashall v. Metropolitan Railroad Co., 8 Mackey 
(19 D. C.) 399 (1890). Compare with the last case, Poole v. Perkins, 126 
Va. 331, 101 S. E. 240 (1919) (a contract case). 
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the law governing validity of a contract releasing a tort 
liability which have been found are not much more help- 
ful. The Olvera case, which concerned an anticipatory 
release from a circus performer to her employer, is dis- 
tinguishable since the contract in question stipulated that 
the law of a particular jurisdiction should govern and 
since, by the internal law of all of the jurisdictions con- 
nected with the contract, it was valid. The Benton case, 
which dealt with a provision of a trust mortgage that the 
trustee should not be liable except for gross negligence 
or willful default, is not decisive since the execution of 
the contract and the alleged negligent act both occurred 
in the same state, Pennsylvania. The New York court 
applied Pennsylvania law as against an argument that to 
do so was contrary to the public policy of New York, but, 
in so doing, stated both tort and contract conflict of laws 
rules. In the Snashall case, one of the plaintiffs, a mar- 
ried woman domiciled in Wisconsin, was injured through 
the negligence of the defendant in the District of Colum- 
bia and executed a release to the defendant. In the ac- 
tion, brought in the District of Columbia by husband and 
wife, it was argued that, since by the law of Wisconsin the 
cause of action was the sole property of plaintiff-wife, a 
release executed by her alone barred the action. The 
court held that: 
So far as any action in this District, for injuries occurring in 
this District, is concerned, her release was a nullity. She cannot 


interfere with what, by the law which operates on the subject 
here, does not belong to her... . 


The case is of little authority on the point under discus- 
sion since it concerned capacity to contract, rather than 
intrinsic validity. 

If we attempt to decide the question by analysis rather 
than by analogy, what appears to be the proper rule? It 
is to be noted first that, although presumably the question 
will arise as a defense in a tort action, a release is only a 
form of contract, and the determination of its validity is 


Set -, CLE ee ee 
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essentially a question of contracts conflict of laws rules.** 
The major importance of the tort aspect of the case is 
that it presents a point of contact not usually present in 
ordinary contract cases. 

Since, as noted above, the contract is one of forbear- 
ance to be performed everywhere, the place of perform- 
ance can properly be eliminated.”° Since the circum- 
stances that the accident happens in a particular state is 
wholly fortuitous, the only reason for applying the law 
of the place of injury is that the cause of action was cre- 
ated by its law. To the extent that the question of validity 
vel non is determinative of whether a cause of action 
exists, there is certainly precedent for applying that law, 
yet it may seriously be questioned whether the contract 
elements of the situation do not sufficiently differentiate 
the instant question from those precedents. At least to 
the extent that the law of the place of injury would in- 
validate the release, and thus upset the deliberate action 
of the parties in attempting to negative the effect of that 
very law, the situation is distinct from ordinary tort cases. 

Since, under our supposed facts, the place of contract- 
ing may differ from the place of initial transportation,’”* 
and, since none of the jurisdictions involved have finally 


114 The question what law governs the validity and effect of a contract 
has evoked much discussion. See Beale, What Law Governs the Validity of 
a Contract (1909) 23 Harv. L. Rev. 1, 79, 194, 260; Lorenzon, Validity and 
Effects of Contracts in the Conflict of Laws (1921) 30 Yate L. J. 565, 655, 
(1921) 31 Yate L. J. 53; Stumberg, Conflict of Laws—Validity of Contracts 
—Texas Cases (1932) 10 Tex. L. Rev. 163; Cook, Contracts and the Con- 
flict of Laws (1936) 31 Itt. L. Rev. 143; Cook, Contracts and the Conflict 
of Laws: Intention of the Parties (1938) 32 Itt. L. Rev. 899; Cook, 
Contracts and the Conflict of Laws: Intention of the Parties. Some 
Further Remarks (1939) 34 Itt. L. Rev. 423; Note, Conflict of Laws—What 
Law Governs the Validity of a Contract in Virginia (1940) 26 Va. L. REv. 
969; Nussbaum, Conflict Theories of Contracts: Cases Versus Restatement 
(1942) 51 Yate L. J. 893. 

115 See in this connection, Morgan v. New Orleans, Mobile and Texas Rail- 
road, 2 Woods 244, Fed. Cas. No. 9, 804, 17 Fed. Cas. 754 (C.C. D. La. 1876), 
where Mr. Justice Bradley, in attempting to determine the law governing a 
contract which was to be performed in several states, said: “In this embar- 
rassment, I do not know that I can do better than to fall back on the general 
rule that the contract is to be governed by the law where it is made.” 

116 Indeed, the inquiry suggests itself: What is the place of initial transporta- 
tion under the car sharing plan? Does it shift depending on whether transpor- 
tation is to work or to home? If so, clearly that carrier rule cannot be applied. 
If not, which place is to be fixed upon as the place, and why? 


3 
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determined the question of validity of such an anticipa- 
tory release as a matter of internal law, there would seem 
to be little basis for applying the general rule of the car- 
rier cases, based as it is on presumed intention. While, 
because the state of plaintiff’s residence may have a defi- 
nite interest if it is as a result of the injury required to 
support him as a public charge, there may be ground for 
permitting its law to govern the question, the remoteness 
in most cases of that result suggests that the reason does 
not, in the absence of other contacts, justify the result. 
Again, while the interests of certainty might appear to 
dictate the law of the place of contracting as the proper 
law,’’ the uncertainty often arising in the determination 
of the place of contracting, as for example, when the con- 
tract is mailed, in many instances will nullify the under- 
lying reason for the rule.”* 

In last analysis, the question resolves itself into one of 
intention and contacts. Clearly, the intention of the par- 
ties to an anticipatory release is that it should be held 
valid. ‘The better rule would, therefore, appear to be 
that the contract should be held valid if, by the law of 
any place having significant contacts with the contract, it 
can be held valid,’ unless the public policy of the forum 
is such that it will refuse to recognize such a contract no 
matter where made,’ or unless, by the /ex /oci contractus, 
it is absolutely void. 

If it be assumed that the anticipatory release is held 
valid, what law will determine the effect to be given to 
it? Here it is to be noted that, while the intention of the 
parties may ordinarily determine what law governs the 


117 See Beale, op. cit. supra, n. 114. 

118 See Stumberg, Lorenzon, Cook, Nussbaum, op. cit. supra, n. 114. 

119 See Ryan & Co. v. M. K. & T. Ry. Co., 65 Tex. 13 (1886), where the 
court said: “. . the safest rule by which to arrive at the intention of the 
parties is that which upholds the contract rather than that which defeats it.” 
Apparently, Virginia will follow that rule, Note, Conflict of Laws—What Law 
a the Validity of a Contract in Virginia (1940) 26 Va. L. Rev. 969, 
974-975. 

120 That is, that its public policy reaches foreign (or conflict of law) cases 
as well as domestic (involving no foreign element) cases. 

121 Cf, Lorenzon, op. cit. supra, n. 114, at 30 Yate L. J. 673. 
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effect of a contract,” that rule cannot be applied to the 
question under consideration because the effect of the re- 
lease determines the liability of a third person who was 
not a party to the contract. Professor Beale states that: *™ 


. release by a passenger of any claim against the carrier 
for negligent injury which bars an action by the law of the place 
of injury will have the same effect in every state. 

While that statement is broad enough to include the ques- 
tion of effect of the release on the liability of a third per- 
son, that it was so intended is not clear; nor is it clear 
that effect rather than validity was the point of the state- 
ment. The only case cited *** for the statement was con- 
cerned with the validity of a contract limiting the liabil- 
ity of a carrier and relied on so many conflict of laws 
rules that it can hardly be said to have decided anything. 
Of the seven cases found touching the point, three do not 
discuss the conflict of laws point,’ two apply the law of 
the place of contracting,’ but are of little weight since 


that place was also the place of injury, one applies the 
law of the place of injury,'* and one, the law of the plain- 
tiff’s residence.” 

Analysis leads to the conclusion that the proper rule is 
that the law of the place of injury determines the effect 
that an anticipatory release will have on the releasor’s 
rights against third persons. Since the matter is one of 


122 Cf, Lorenzon, op. cit. supra, n. 114, at 31 Yate L. J. 54 ff. 

123 BEALE, CONFLIcT OF Laws (1935) § 388.1. See also, Conriicr or LAws 
RESTATEMENT (Am. L. Inst. 1934) § 388, Hancock, Torts IN THE CONFLICT 
oF Laws (1942) § 43. 

124 Clark v. Southern Railway Co., 69 Ind. App. 697, 119 N. E. 539 (1918). 

125 Pisano v. B. M. & J. F. Shanley Co., 66 N. J. L. 1, 48 Atl. 618 (1901) ; 
Baltimore & O. R. Co. v. Evans, 188 Fed. 6 (C. C. A. 3d, 1911) ; Compton’s 
Adm’r. v. Borderland Coal Co., 179 Ky. 695, 201 S. W. 20 (1918). The cases 
would appear distinguishable in any event. , 

126 The Adour, 21 F. (2d) 858 (D. Md. 1927); Page v. United Fruit Com- 
pany, 3 F. (2d) 747 (C. C. A. Ist, 1925), rev’d on other grounds sub nom. 
Northern Railway Company v. Page, 274 U. S. 65, 47 Sup. Ct. 491, 71 L. ed. 
929 (1927). In The Adour, the court cited as authority Greenwald v. Kaster, 
86 Pa. 45 (1878) and Holdridge v. Farmers’ & Mechanics’ Bank, 16 Mich. 66 
(1867), both contract rather than tort cases. 

127 Cowen v. Ray, 108 Fed. 320. (C. C. A. 7th, 1901). The case is not 
clear authority. See also, Morss v. Allen, 120 N. J. L. 203, 199 Atl. 414 (1938). 

128 Leach v. Mason Valley Mines Co., 40 Nev. 143, 161 Pac. 513 (1916). 
Note, however, that no third person was involved in the case. 
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substance rather than procedure*” and no question of 
public policy is involved, the law of the forum is clearly 
not applicable, unless it can be said that since the forum 
would bar suit against the third person, it provides no 
forum in which it can entertain the action.’ Such a re- 
sult is, however, fictitious and undesirable in that it does 
not finally determine the rights and liabilities of the par- 
ties. Since the question to be determined is one of legal 
effect rather than intended effect, since the third person 
is not a party to the contract, and since there is no real 
place of performance, all of the usual contract rules may 
be eliminated. While the law of the plaintiff’s residence 
may, with some reason, be applied in determining the 
effect of the release between the parties to it, it seems 
clearly unfair to the third party to determine his rights 
by a circumstance so accidental as concerns him as the 
place where plaintiff happens to make his home. The 
only place which has a sufficient connection with the 
question to permit application of its law is the place of 
injury. Particularly is this so since the question of the 
effect of the release on the liability of the third person 
goes in substance to whether any right exists against him, 
a question usually governed by the /ex loci delicti.™ 
There remains for determination only the problem: 
What effect will an express stipulation concerning the 
governing law haver**” Clearly, it cannot determine the 
law governing the effect of the release on the liability of 
a third person for the third person has not consented to 
the stipulation.“ However, on the question of the law 
governing validity, it will be given effect in Virginia and 


129 Cook, Substance and Procedure in the Conflict of Laws (1933) 42 
Yate L, J. 333, 351-352. 

1380 Compare authorities cited supra, n. 77. 

131 The distinction between the rules governing validity and the rules gov- 
erning effect seems clear, for in the latter the question of intention, which plays 
such a large part in the former, is missing 

182. On the supposed facts, there would be little advantage in such a stipu- 
lation, since none of the jurisdictions involved has clearly determined as a 
matter of internal law the questions involved. 

133 Cowen v. Ray, supra, n. 
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apparently in the District of Columbia.** The position 
of the Maryland court is not clear.** It is submitted that, 
at least where the law fixed upon by the parties has a con- 
nection with the contract, the better reason supports 
the Virginia rule. However, in view of the statements of 
some of the text-writers and the various limitations im- 
posed by the courts with reference to such stipulations,” 
general acceptance of that rule appears doubtful. 


III. CONCLUSION 


The car sharing plan is an essential part of our war 
economy. That fact should never be lost sight of in a de- 
termination of rights and liabilities arising out of clubs 
formed under the plan. While wartime necessity is not a 
sufficient reason for relaxing entirely well settled rules of 
negligence law, nevertheless those rules should not be 
overemphasized so as to hamstring the war production 
effort. 


134 Union Central Life Ins. Co. v. Pollard, 94 Va. 146, 26 S. E. 421 (1896) ; 
see C. I. T. Corporation v. Guy, 170 Va. 16, 195 S. E. 659 (1938). Compare 
Croissant v. Empire State Realty Co., 29 App. D. C. 538 (1907) and Fisk 
Rubber Company v. Muller, 42 App. D. C. 49 (1914) with The Middle States 
Loan, Building and Construction Company v. Baker, 19 App. D. C. 1 (1901) 
and Washington National Building & Loan Association of Washington, D. C. 
v. Pifer, 31 App. D. C. 434 (1908). 

135 Held valid: Williams v. New York Life Ins. Co., Inc., 122 Md. 141, 
89 Atl. 97 (1913). See Globe Slicing Mach. Co., Inc. v. Murphy, 161 Md. 667, 
158 Atl. 26 (1932). Held invalid: Robinson v. Hurst, 78 Md. 59, 26 Atl. 956 
(1893) ; Mutual Life Insurance Co. v. Mullen, 107 Md. 457, 69 Atl. 385 (1908) 
(Maryland statute involved, decision based on public policy). Neither the 
Williams case nor the Murphy case mentioned the two earlier cases. 

136 Cook, Contracts and the Conflict of Laws: Intention of the Parties, 
Cook, Contracts and the Conflict of Laws: Intention of the Parties. Some 
Further Remarks, both supra, n. 114. Justice (now Chief Justice) Stone in 
Seeman v. Philadelphia Warehouse Co., 274 U. S. 403, 47 Sup. Ct. 704, 71 
L. ed. 1127 (1927) uses the phrase “normal relation.” See Ringling Bros.- 
Barnum & Bailey Combined Shows, Inc. v. Olvera, supra, n. 83, in which the 
court upheld such a stipulation with relation to an anticipatory release exe- 
cuted by a performer to a circus which moved from state to state. The author- 
ity of the case is weakened by reason of the fact that, as the court carefully 
pointed out, the release was valid in all the states which had a material con- 
nection with the case. 

137 Beale, Lorenzon, Nussbaum, of. cit. supra, n. 114; Stimson, Which 
Law Should Govern (1938) 24 Va. L. Rev. 748, 863 at 864; Parker, Free 
Will in Conflict of Laws—Legal Transaction Superseding Territorial Law and 
Receiving Foreign Law (1932) 6 TuLane L. Rev. 454. The cases are col- 
lected in 112 A. L. R. 124; 11 Am. Jur. 406, Conriict or Laws, §119; 11 
Am. Jur. 461, Conriict or Laws, § 157; 15 C. J. S. 891, Conriict or Laws, 
§ 11. 
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It is submitted that the “happy medium” is the appli- 
cation of usual rules of liability tempered by recognition 
of the validity of an anticipatory release, thus leaving to 
the participants of a club the placing of the financial bur- 
den of personal injuries or death. However, since it is 
not possible to forecast, with any reasonable degree of cer- 
tainty, that the courts will find that “happy medium,” the 
most practical conclusion is that before becoming a mem- 
ber of a car sharing club, a person who is to participate 
as a driver should shift the financial burden by obtaining 
adequate public liability insurance.** 

138 For an interesting educational article developing that thesis, see: What's 


the If You Share Your Car? The Baltimore Evening Sun, June 11, 1942, 
at 27. 





CONTINGENT FEES IN PROCUREMENT OF 
GOVERNMENT CONTRACTS 


JOHN W. TOWNSEND 
Member of the Bar of the District of Columbia 
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LLOYD FLETCHER, JR. 
Member of the Bar of the District of Columbia 


The unprecedented volume of wartime Government 
contracts has renewed interest in the problem of determin- 
ing the extent to which commissions for services rendered 
in the procurement of such contracts may properly be 
paid. Since 1927, the standard form of United States 
Government contract used by most Government agencies, 
for both peacetime and war contracts, has contained the 
following covenant: 

ARTICLE 11. Covenant against contingent fees—The Con- 
tractor warrants that he has not employed any person to solicit 
or secure this contract upon any agreement for a commission, 
percentage, brokerage, or contingent fee. Breach of this war- 
ranty shall give the Government the right to annul the contract, 
or, in its discretion, to deduct from the contract price or consid- 
eration the amount of such commission, percentage, brokerage, 
or contingent fees. This warranty shall not apply to commis- 
sions payable by contractors upon contracts or sales secured or 
made through bona fide established commercial or selling agen- 


cies maintained by the Contractor for the purpose of securing 
business.* 


The discussion here will deal in general with the con- 
struction and application of that covenant, and particular- 
ly with its application to Government sales contracts 
effected through established selling agencies. 

The entire problem has currently assumed a contro- 
versial aspect by reason of the passage by the House of 
Representatives on July 20, 1942, of H. R. 7304,’ which 


1 The authority for the inclusion of this clause in current war contracts is 
provided for in Ex. O. 9001, issued December 27, 1941 (F. R. Doc. 41-9798), 
prescribing regulations in respect of contracts made by the War Department, 
the Navy Department, and the United States Maritime Commission. 

2H. R. 7304, 77th Cong., (2d Session, 1942), pending in the Senate Naval 
Affairs Committee. 

[ 37] 
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contains a broad prohibition against any payment of con- 
tingent fees or commissions for services rendered in the 
procurement of all government contracts.’ The passage 
by the House of this inclusive legislation, striking alike 
at the innocent and established commission representative 
and the fly-by-night “influence agent,” gives occasion to 
review the course of judicial and administrative action 
dealing with the validity of contingent fee and commis- 
sion arrangements with sales representatives engaged in 
the procurement of Government contracts. This will 
aid in determining whether the stringent provisions of 
H. R. 7304 are wise or necessary in the laudable legis- 
lative purpose to wipe out the “influence merchant” 
(often fresh from the Government service itself) and the 
fly-by-night operator professing to have the “inside track” 


3 The bill provides in Sec. 2 as follows: 

“It shall be unlawful for any person to pay or receive, or agree to pay or 
receive, any contingent fee for services rendered in connection with nego- 
tiations for or the procurement of, or the furnishing of information concern- 
ing, any naval contract or proposed Government contract, and any contract 
or agreement for the payment of any such contingent fee shall be invalid 
and unenforceable.” 

A “contingent fee” is defined as— 

“(1) any compensation the payment of which is conditional upon the 
procurement by any person of a Government contract or any specified num- 
ber or amount of such contracts, or 

“(2) any compensation the nature or amount of which is determined with 
reference to the number or amount of Government contracts procured by 
any person;” 

At p. 4 of H. Rep. 2356, 77TH Conc. (1942), accompanying H. R. 7304, the 
following comments as to the reasons for the proposed legislation are made: 

“The exception stated in the warranty (of Article 11, supra) as to a 
‘bona fide established commercial or selling agent maintained by the con- 
tractor for the purpose of securing business’ was obviously designed to 
exempt only regular employees of the contractor engaged, with some con- 
tinuity of service, in handling both private and Government business on a 
commission basis. . It is the sense of the committee that to consider 
such agents, especially retained for the purpose of obtaining Government 
business, as coming within the exception would be an unjustified extension 


thereof. 
* - cad * * 


“In order to clarify the situation in regard to contingent fees and to pro- 
vide additional sanctions in the form of criminal penalties, the committee 
proposes this legislation. No exception to the prohibition against the pay- 
ment of contingent fees will be permitted under the bill. 

* * * * &* 


“In addition, the contingent-fee contract encourages the manufacturer un- 
familiar with Government procurement procedure to gamble highly on the 
services of the unscrupulous agent professing to be able to influence procure- 
ment officers in his favor.” 


oe ee a Rees aa 
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with high Government officials in the various depart- 
ments and agencies.‘ 

For many years manufacturers and dealers in articles 
purchased by the United States have found it necessary 
to employ representatives with a special knowledge of 
government procedures, who handle their sales to the 
Government and the multitude of details incident thereto. 
The function of these representatives is not only to bring 
the merits and value of their clients’ products to the at- 
tention of procurement officials, but also to service con- 
tracts after they have been obtained. This servicing 
includes discussion and negotiation with the appropriate 
officials as to change-orders and deliveries, testing of ma- 
terials, adjustment of defects, the obtaining of payments, 
and the like. In many cases, these agencies confine their 
activities to the procuring and servicing of Government 
contracts for their clients, treating such function as a 
special field, and not accepting employment to represent 
the same clients in their commercial or non-government 
sales. 

Some of these agencies are not merely selling organiza- 
tions, but are staffed with engineers and experts competent 
to handle the technical details necessarily involved in the 
case of Government purchases of such products as tools, 
machinery, mechanical equipment, ordnance, etc. ‘These 
agencies have ordinarily been operated in the same 
manner as a sales agency maintained by a manufacturer 
to handle similar products in commercial channels. 

These firms save both their clients and the Government 
much time and energy which would otherwise be lost in 


4No consideration is given here to the problem of excessive compensation to 
these sales representatives, arising mostly by reason of the increased volume of 
war contracts during the present emergency. This may be solved readily (1) by 
the insertion of an appropriate limiting provision in the original contract, 
(2) by recoupment through taxation, or (3) by the use of the contract renego- 
tiation program authorized by the renegotiation provisions of the Sixth Supple- 
mental National Defense Appropriation Act, 1942; Sec. 403 of Pus. No. 528, 
77TH Conc., Act of April 28, 1942. See also War Department pamphlet, “Prin- 
ciples, Policy and Procedure To Be Followed in Renegotiation,” issued Au- 
gust 10, 1942. 
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traveling and in attempting to handle complicated en- 
gineering details through correspondence. Since they 
are required by their clients to be well acquainted with 
the products handled, they are available for immediate 
consultation with Government engineers and procure- 
ment officials on technical problems that arise in connec- 
tion with procurement of the wide variety of articles 
purchased by the Government, especially ordnance 
materials, since the beginning of the war. 

In most instances, these manufacturers’ representatives 
have been compensated in the same fashion by which the 
manufacturers compensate the salesmen and engineers 
handling their non-government business, that is, on a com- 
mission basis. Most of these agencies operate as inde- 
pendent organizations, absorbing their operating costs out 
of their commissions. In some instances they receive flat 
retainers; in other instances they receive retainers plus 
commissions; and in still other cases their only com- 
pensation is a stated commission. Even in the case of 
branch offices operated by the manufacturer, the principal 
employees may be compensated in whole or in part on a 
commission basis. 

Certain abusive practices in this otherwise legitimate 
business tend to arise during a period of stimulated Gov- 
ernment buying. Such practices ordinarily stem from 
the rush into the field of the fly-by-night “salesman,” who 
represents to prospective clients that he will be able to 
obtain profitable government business for them, without 
reference to the merits of the product, by reason of his 
personal influence or friendship with Government of- 
ficials in positions of power. Of course, such representa- 
tives render no legitimate service either to their clients or 
to the Government. However, the serious question at 
once arises as to whether the good should be destroyed 
with the bad, especially in view of a group of federal 
court decisions, discussed below, dealing with the identi- 
cal problem. 
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I. 


A contract to pay ordinary brokerage commissions to 
agents employed by manufacturers to effect sales to the 
Government, by legitimate means, of arms or supplies of 
any kind is valid and wholly consistent with public pol- 
icy; and Article 11 properly is construed to conform to 
this principle. 

While it is settled that agreements to pay a contingent 
fee ° to an agent employed to use sinister and corrupt in- 
fluence to bring about a sale to a governmental body are 
offensive to public policy and void, it is equally well 
settled that contracts to pay ordinary brokerage commis- 
sions to agents to bring about government sales, through 
the use of the means ordinarily used by manufacturers’ 
agents in making sales to commercial concerns, are en- 
tirely valid and in no way in contravention of public 
policy. 

In cases where there is no showing that the agent was to 
use other than legitimate means in the performance of 
his agreement, the applicable rule is well stated in 
Oscanyan v. Arms Co.,’ as follows: 

And here it may be observed, in answer to some authorities 
cited, that the percentage allowed by established custom of com- 
mission merchants and brokers, though dependent upon sales 
made, is not regarded as contingent compensation in the obnox- 
ious sense of that term, which has been so often the subject of 
animadversion by this court, as suggesting the use of sinister or 


corrupt means for accomplishing a desired end. They are the 
rates established by merchants for legitimate services in the reg- 


5 A logically sound distinction between the “contingent fee” and the ordinary 
“sales commission” may be suggested, although no articulate judicial statement 
on the subject has been found. The Webster Dictionary speaks of the contingent 
fee as “a fee for services, as of a lawyer or agent, to be paid only in the event 
of success in a particular transaction,” thus connoting the restriction of such a 
fee to a single, isolated transaction on the part of the lawyer or agent. A 
“commission,” on the other hand, is defined by the same authority as “the 
percentage or allowance made to a factor or agent for transacting business for 
another.” See also Purifoy v. Godfrey, 105 Ala. 142, 16 So. 701 (1894). It 
might more aptly signify continuous work done for his principal by the author- 
ized agent or broker over a period of time. Strictly speaking, an ordinary 
commission arrangement does not concern itself with whether a given amount 
has been earned, as in the case of the contingent fee; it is solely a matter of 
measuring the value of the services. 

6103 U. S. 261, 276, 26 L. ed. 539 (1880). 
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ular course of business. But where, instead of placing before 
the officers of the government the information which should 
properly guide their judgments, personal influence is the means 
used to secure the sales, and is allowed to prevail, the public good 
is lost sight of, unnecessary expenditures are incurred, and, gen- 
erally, defective supplies are obtained, producing inefficiency in 
the public service. 

With the exception of Valdes v. Larrinaga,’ in all the 
cases which have been considered by the Supreme Court 
dealing with the validity of agreements to obtain legisla- 
tion or Government contracts, it was established by the 
proof, or admitted, that the agent was especially engaged 
because of his personal or political connections, and with 
the thought that he would use sinister or corrupt influence 
in procuring the legislation or contract. Such cases must 
therefore be considered in the light of this factual back- 
ground. 

In at least seven cases * involving a contract on a con- 
tingent basis with an agent employed to effect legislation, 
or to procure a contract with a governmental body, the 
Supreme Court has held the employment contract void 
as against public policy. While in each case a contingent 
fee agreement was involved, the decisions were not based 
on the mere fact that the compensation was contingent. 
The basic ground of the Court’s opinion in each instance 
was the fact that the methods to be employed by the agent 
were of a character which the law cannot sanction. The 
contracts would have been held illegal even though the 
compensation was not contingent. 

Misconception as to the true rule applicable in cases 
involving agency agreements to obtain legislation or con- 
tracts has arisen from the fact that in two cases° (in both 

7 233 U. S. 705, 34 Sup. Ct. 750, 58 L. ed. 1163 (1914). 

8 Marshall v. Baltimore and Ohio Railroad Co., 16 How. 314, 14 L. ed. 953 
(U. S. 1853) ; Providence Tool Co. vy. Norris, 2 Wall. 45, 17 L. ed. 868 (U. S. 
1864); Trist v. Child, 21 Wall. 441, 22 L. ed. 623 (U. S. 1874); Meguire v. 
Corwine, 101 U. S. 108, 25 L. ed. 899 (1879); Oscanyan v. Arms Co., supra 
note 6; Hazelton v. Sheckells, 202 U. S. 71, 26 Sup. Ct. 567, 50 L. ed. 939 
(1906); Crocker v. United States, 240 U. S. 74, 36 Sup. Ct. 245, 60 L. ed. 
533 (1916). Cf. Textile Mills Corp. v. Commissioner, 314 U. S. 326, 62 Sup. 
Ct. 272, 86 L. ed. 242 (1941). 


® Providence Tool Co. v. Norris, supra note 8 and Hazelton v. Sheckells, 
supra note 8. 
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of which there were flagrant violations of public policy), 
the Supreme Court, by the broad language used in its 
opinions, appears to condemn all such agreements. How- 
ever, an analysis of all the decisions discloses that the 
Supreme Court did not intend to make the rule so broad; 
rather such agreements are to be held valid, when legiti- 
mate means are to be used by the agent. In several of the 
cases wherein contracts have been held void as against 
public policy, the Supreme Court itself has been careful 
to limit the principle to situations involving the use of 
corrupt influence, and equally careful to point out that the 
rule does not apply to agreements to pay ordinary fees or 
commissions to bona fide agents. In the leading cases, 
Trist v. Child and Oscanyan v. Arms Co.,” the Court lays 
down the proper distinction and indicates the rule to be 
followed in cases of bona fide agents. Of further signif- 
icance is the fact that in none of the cases where the con- 
tract was declared invalid was the agent a person regular- 
ly engaged in the business of selling goods for his prin- 
cipal. In most of them the agent had stepped out of his 
usual character or profession and accepted a special em- 
ployment to produce a desired result through methods 
wholly different from those that a salesman would be ex- 
pected to use. 

To show the development of the law, and to indicate 
the factual situations which have led courts to deny re- 
covery on certain classes of contracts, it is necessary to 
discuss briefly the Supreme Court decisions cited above 
in their chronological order. 

Marshall v. Baltimore and Ohio Railroad Co.," is a 
case in which the contract stipulated that plaintiff, a man 
with “considerable experience as a lobby member,” was 
to approach and exert “an active, interested, and well- 
organized influence about the house” (the Virginia Leg- 
islature) without “disclosing his real character and 


10 Supra note 8. 
11 Supra note 8. 
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object” and “with absolute secrecy,” in order to secure 
passage of a desired franchise bill. The plaintiff was to 
receive $50,000 if successful, but nothing otherwise. The 
Court strongly condemned “influence secretly urged 
under false and covert pretenses” which necessarily 
“operate deleteriously on legislative action,’ and held 
that a contract for contingent compensation to obtain leg- 
islation by the use of “personal or any secret or sinister 
influence on legislators, is void by the policy of the law.” 
From the correspondence between the parties, quoted in 
the opinion, it is obvious that the agent was not employed 
to present the merits of the project to the legislature, but 
to obtain passage of the bill by pressure devices regard- 
less of the public interest in the proposed franchise. 

In Providence Tool Co. v. Norris,” the plaintiff, “a 
person who had had a somewhat miscellaneous sort of 
life,” had been employed on a contingent basis for the 
purpose of “concentrating influence at the War Depart- 
ment,” and exerting pressure and political influence on 


the Secretary of War, which he did “by one means and 


” 


another,” in order to induce the purchase of muskets by 
the United States Government. Plaintiff sued for 
$75,000, claiming defendant had promised to pay him all 
over $17 received for each musket. He failed to prove 
such special promise, but a jury awarded him $13,500 as 
the value of his services. The Supreme Court held the 
contract void as against public policy, and reversed the 
judgment of the lower court. Considering the facts in 
the case, the decision reached cannot be questioned. But 
the Court wrote into its decision a statement of principle 
which was broader than the facts of the case required, 
and, as shown below, broader than the Court has since 
applied. The Court said at p. 54: 


The question, then, is this: Can an agreement for compen- 
sation to procure a contract from the Government to furnish its 
supplies be enforced by the courts? We have no hesitation in 
answering the question in the negative. 


12 Supra note 8. 
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In the light of the cases discussed below that observation 
cannot be relied upon as accurately setting forth the cor- 
rect and present rule of law. 

It is interesting to note some of the significant phrase- 
ology which the Supreme Court used in reaching its con- 
clusion in this case (p. 55): 


Agreements for compensation, contingent upon success, sug- 
gest the use of sinister and corrupt means for the accomplishment 
of the end desired. 

There is no real difference between agreements to procure 
favors from legislative bodies and agreements to procure favors 
in the shape of contracts from the heads of departments. The 
introduction of improper elements to control the action of both, 
is the direct and inevitable result of all such arrangements. 

. it is sufficient to observe generally that all agreements 
for pecuniary considerations to control the business operations 
of the Government, or the regular administration of justice, or 
the appointments to public offices, or the ordinary course of legis- 
lation are void as against public policy, without reference to the 
question, whether improper means are contemplated or used in 
their execution. The law looks to the general tendency of such 
agreements; and it closes the door to temptation, by refusing 
them recognition in any of the Courts of the country. (Italics 
supplied.) 


There is no suggestion that the payment of “commis- 
sions” to the sales representatives hereinbefore described 
has anything to do with obtaining contracts as “favors” 
or with controlling the business operations of the Govern- 
ment. Consequently, it is hardly surprising to find the 
Court itself seeking a modification of the sweeping and 
far-reaching condemnation written into the Tool Com- 
pany case. 

The first indication came in Trist v. Child.’ There 
the plaintiff, a lawyer, was employed on a 25% contin- 
gent basis to use his “personal influence” on members of 
Congress, to induce the passage of a bill to pay a private 
claim “without reference to its merits.” The Court held 
the employment contract void since it was clearly an 
agreement for the sale of influence and exertions of a 
lobby agent to bring about the passage of a law for the 


13 Supra note 8. 
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payment of a private claim, without reference to its mer- 
its, by means both corrupt and illegitimate. Thus the 
contract was contrary to the plainest principles of public 
policy. 

However, the Court was careful to point out that an 
agreement for “purely professional services” would have 
been valid, saying at p. 450: 


We entertain no doubt that in such cases, as under all other 
circumstances, an agreement express or implied for purely pro- 
fessional services is valid. Within this category are included, 
drafting the petition to set forth the claim, attending to the tak- 
ing of testimony, collecting facts, preparing arguments, and sub- 
mitting them orally or in writing, to a committee or other proper 
authority, and other services of like character. All these things 
are intended to reach only the reason of those sought to be influ- 
enced. They rest on the same principle of ethics as professional 
services rendered in a court of justice, and are no more excep- 
tionable. But such services are separated by a broad line of de- 
marcation from personal solicitation, and the other means and 
appliances which the correspondence shows were resorted to in 
this case. 


Thus does the Supreme Court draw a clear line be- 


tween contracts for services which are valid and those . 


which are void. When the agent is employed to do 
things “intended to reach only the reason of those sought 
to be influenced,” the contract is valid. But when the 
agent is merely to use personal influence to bring about 
the desired result, “without reference to its merits,” the 
contract is against public policy and void. 

In Meguire v. Corwine,” the contract provided for the 
employment of the plaintiff, a former War Department 
Clerk, on a 50% contingent basis to use his personal in- 
fluence with the Solicitor of the Treasury, as well as to 
“utilize information he professed to have at that time” 
to procure a lawyer’s employment as special counsel for 
the United States. The contract was held void under the 
principle stated in Trist v. Child which, the Court ob- 
served, recognized “the validity of an honest claim for 
services honestly rendered.” 


14 Supra note 8. 
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Oscanyan v. Arms Co.,"* already referred to, is a lead- 
ing case. Here the plaintiff, a Turkish consul, was 
engaged, on a contingent basis, to use his “personal influ- 
ence” with an official representative of the Turkish Gov- 
ernment (a long-standing, intimate friend of the plain- 
tiff) to effect a sale of firearms to that government. ‘The 
Court held the contract corrupt and void as contrary to 
public policy, stating that personal influence to be exer- 
cised over a government officer in procuring contracts is 
not a vendible article. The Court distinguished between 
the situation where such influence is used to effect a sale 
and where the representative renders professional serv- 
ices as a means of laying information before the purchas- 
ing officials. In the former case, the contract is void; 
in the latter case, compensation may be validly received 
either on a quantum meruit or on a commission basis. 
The Court pointed out that the rule of Tool Co. v. Norris 
“should be distinguished from agreements for services 
in presenting information on the subject for the considera- 
tion of the government” and that in Trist v. Child— 

the distinction is drawn between the use of personal influence 
to secure legislation, and legitimate professional services in mak- 
ing the legislature acquainted with the merits of the measures 


desired. Whilst the former is condemned, the latter are, within 
certain limits, regarded as appropriate subjects for compensation. 


Thereupon the Court said: 


So, too, with reference to furnishing the government with 
arms or supplies of any kind. It is legitimate to lay before the 
officers authorized to contract, all such information as may ap- 
prise them of the character and value of the articles offered, and 
enable them to act for the best interests of the country. And for 
such services compensation may be had as for similar services 
with private parties, either upon a quantum meruit, or where a 
sale is effected, by the ordinary brokerage commission. 


In Hazleton v. Sheckells,* the factual situation is some- 
what involved, but the Court appears to consider the con- 
tract in question to be “in substance” one calling for the 

15 Supra note 6. 


16 Supra note 8. 
4 
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performance, on a contingent basis, of lobbying services 
by the plaintiff to obtain the passage of laws by Congress, 
which would enable the defendant to sell land to the 
United States. The Court, speaking through Mr. Justice 
Holmes, held the contract void, and the decision seems 
correct upon the facts presented. However, without ref- 
erence to the carefully considered opinions in T'rist v. 
Child and Oscanyan v. Arms Co., supra, the Court 
grounded its holding on the following broad statement 
at p. 79: 
The general principle was laid down broadly in Tool Co. v. 
Norris, 2 Wall. 45, 54, that an agreement for compensation to 
procure a contract from the Government to furnish its supplies 


could not be enforced irrespective of the question whether im- 
proper means were contemplated or used for procuring it. 


The Court appears to have overlooked the distinction 
drawn in the previous cases between legitimate and un- 
lawful means employed to accomplish the desired result. 
The opinion in the Hazelton case must be read in con- 
nection with the opinions in those earlier cases and also in 


connection with Mr. Justice Holmes’ later opinion in 


17 


Valdes v. Larrinaga," where he recognized the distinc- 
tion, and upheld a contract to pay the plaintiff a 10% 
contingent compensation to use his “personal or profes- 
sional services” in connection with the obtaining of a 
water power franchise from the Government of Puerto 
Rico. In the opinion it is pointed out that the terms of 
the employment contract had no “sinister smack,” despite 
the fact that the agent had formerly been the Assistant 
Secretary of the government department which would be 
called upon to consider the franchise application. He 
was merely to “help in the steps to be gone through, and 
in the technical part.” From this observation, Mr. Jus- 
tice Holmes continued: 


If his help in the steps to be gone through was not to be, like 
the rest of his work, in the technical part alone, still there is noth- 
ing to indicate that it was of a kind that could not be stipulated 
for. 


17 Supra note 7. 
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In other words, in the Valdes case, the learned Justice 
recognized that, where proper means were contemplated 
or used in procuring a contract, it is valid, notwithstand- 
ing the broad statement quoted above from his opinion in 
the Hazelton case. 

Crocker v. United States," was a case in which plain- 
tiff’s agent, employed on a contingent basis to procure a 
contract for the purchase by the Government of mail 
carriers’ satchels, had entered into a “secret arrange- 
ment” to split his commissions with one of the Govern- 
ment purchasing officers. After the contract had been 
partly performed the Postmaster General learned of the 
corrupt arrangement and rescinded the contract. Plain- 
tiff sued for the contract price of the satchels. The 
Supreme Court held the contract void. No other de- 
cision was possible under such facts. 

One other Supreme Court decision, Steele v. Drum- 
mond,” the latest in point of time, should be considered. 
While it did not involve employment of an agent on a 
contingent basis, part of the consideration for a contract 
was the defendant’s agreement to “procure necessary 
franchises and ordinances” from a Florida town. In 
holding the contract valid against the contention that it 
was void as contrary to public policy, the Court reviewed 
its earlier decisions and clearly distinguished cases in- 
volving “contracts requiring or contemplating the ob- 
taining of legislative or executive action as a matter of 
favor by means of personal influence, solicitation and the 
like, or by other improper or corrupt means.” 

The court stated that only in clear cases would con- 
tracts be held void, since it was important that freedom 
of contract be not interfered with unless the public in- 
terest demanded such interference. 

Several decisions from the intermediate appellate 
courts are pertinent to this discussion, for they indicate 


18 Supra note 8. 


19 275 U. S. 199, 48 Sup. Ct. 53, 72 L. ed. 238 (1927). 
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clearly the lower court conceptions of the prevailing rule 
developed by the Supreme Court. For example, in 
J. E. Hanger, Inc. v. Fitzsimmons,” the Court of Ap- 
peals for the District of Columbia upheld a contract pro- 
viding for the employment of the plaintiff, on a contingent 
basis, as the agent of defendant to sell artificial limbs 
manufactured by defendant. Plaintiff's compensation 
was contingent on the securing of a contract with or a 
loan from the Government of Russia, or orders from any 
source in the Russian Empire. Plaintiff was to devote 
his entire time to the interests of the manufacturer under 
its direction. The defendant terminated the contract be- 
fore any sales had been made, but only after plaintiff had 
incurred travel and other expenses. On the ground that 
“the only influence contemplated by the contract was the 
proper influence of a salesman,” the court held that plain- 
tiff might recover for expenses and reasonable compensa- 
tion between the date of the contract and its breach. 
Coyne v. Superior Incinerator Co.,” was an action to 
recover a balance due on two contracts, against which 
defendant set up the contention that both were void as 
contrary to public policy. Freibert, assignor of plain- 
tiff, was an old time resident of Cincinnati and acquainted 
with many of its officials and influential citizens. Be- 
cause of those connections, he was employed by defend- 
ant as an agent to demonstrate “the merits” of the com- 
pany’s product and to endeavor to sell an incinerator plant 
to that city. His compensation was 12% of the selling 
price, and entirely contingent on his success. Freiberg 
testified that “it was my duty not only to show them our 
plants, but opposition plants also, to show them the differ- 
ence in the various plants, and to show them the superi- 
ority of our plant over other plants.” In holding the con- 
tracts were valid and enforceable, the court pointed out 
that while the agent might have used improper personal 
influence, the proof demonstrated that nothing corrupt 
was contemplated or done by the parties, and held, con- 
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trary to what might have been implied from the language 
of the Tool Company case, that a possibility that corrupt 
or immoral influences might be used is not enough to 
strike down a contingent agreement to endeavor to make 
sales to a governmental body. 

Thus under the rule established by these decisions, it 
becomes apparent that in each case it is necessary to de- 
termine the question of fact * as to whether the agent was 
to employ sinister influence or was to use the well-recog- 
nized and legitimate methods of a salesman to demon- 
strate the merits of his principal’s goods.” 


II. 


The history of the development of the language used 
in Article 11 clearly shows that the prohibition against 





2050 App. D. C. 384, 273 Fed. 348 (1921). Cf. Noonan y. Gilbert, 63 App. 
D. C. 30, 68 F. (2d) 775 (1934). 

2180 F. (2d) 844 (C. C. A. 2d, 1936). 

22 In Salinas v. Stillman, 66 Fed. 677 (C.C. A. 5th, 1894), for example, Con- 
gress had made an appropriation to acquire title to land on a reservation. The 
agreement in question provided that as soon as the money was received from 
the Government, a considerable sum should be paid to the Washington agents 
who assisted in procuring the appropriation. It was alleged that this feature 
invalidated the agreement, but the Court held that, in the absence of any show- 
ing as to the character of the services rendered, it could not be presumed that 
they were unlawful, but rather that they were legitimate. Again, the case of 
Allison v. Dodge, 287 Fed. 621 (C. C. A. 3d, 1923), was an action on a con- 
tract to pay plaintiff a commission for securing war munitions orders for 
defendant. The evidence was held to raise a question for the jury as to whether 
the payment was to be made to secure the personal influence of plaintiff with a 
friendly government officer (which would have rendered the contract invalid) 
or for the legitimate purpose of employing plaintiff to present to the proper 
officials the qualifications of defendant to carry out the order specified. There 
was conflicting evidence, and the Court held it error to grant a nonsuit on the 
ground that the contract was void as against public policy. See also Ewing v. 
National Airport Corporation, 115 F. (2d) 859 (C. C. A. 4th, 1940), noted, 
with a comprehensive review of state cases in point, in (1941) 9 Geo. Wasu. 
L. Rev. 735. 

23 In this article attempt has been made to review all United States Supreme 
Court decisions dealing directly with the validity of agreements with agents to 
procure legislation or Government contracts. No effort has been made to con- 
sider the many cases sustaining contracts with lawyers or agents to prosecute 
claims against the Government. It is, of course, well settled that an agreement 
to pay an attorney a contingent fee for professional services in prosecuting a 
claim against the United States, pending in an executive department, is valid 
and not in violation of law or public policy. See Stanton v. Embrey, 93 U. S. 
548, 23 L. ed. 983 (1876); Wylie v. Coxe, 15 How. 415, 14 L. ed. 753 
(U. S. 1853); Wright v. Tebbitts, 91 U. S. 252, 23 L. ed. 320 (1875); Nutt v. 
Knut, 200 U. S. 12, 26 Sup. Ct. 216, 50 L. ed. 348 (1906). In the drafting of 
private acts for claims requiring legislation, Congress ordinarily both recognizes 
and regulates the customary fee practice by limiting the amount chargeable to 
10%. See, for example, the Act of January 7, 1941, 54 Stat. 1398. 
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commissions was not intended to apply to bona fide sell- 
ing and engineering agencies representing more than one 
contractor and confining their activities to Government 
contract matters. 


It should be noted that this entire problem had re- 
ceived careful attention from the Executive Departments 
during and immediately after World War I and was re- 
solved satisfactorily without the necessity of resorting to 
the stringent remedy of prohibiting the payment of com- 
missions or contingent fees in connection with the procur- 
ing of government contracts, as proposed in H. R. 7304. 

The history of Article 11, “Covenant Against Contin- 
gent Fees,” is set forth in considerable detail in a state- 
ment filed July 17, 1942, with the House Naval Affairs 
Investigating Committee by Mr. Robert E. Kline, Jr., 
Assistant to the Under-Secretary of the Navy.” 

From Mr. Kline’s statement it will be noted that dur- 
ing the First World War much the same condition ex- 
isted as now exists in respect of Government contracts. 
Then, as now, a great deal of publicity was being given 
to the fact that agents were collecting contingent fees and 
commissions for obtaining Government contracts for their 
principals. At that time the payment of “contingent 
fees” for the use of alleged “influence” in the obtaining of 
contracts resulted in a statement by Thomas M. Gregory, 
Attorney General, which quoted the Supreme Court’s 
condemnation, in a Civil War case, of the sale of such 
“influence” as “against public policy.” * To break up 
this practice he sent all Departments a form of covenant, 
which, he said “The President requests shall be inserted 
in all Government contracts.” This form prohibited 
all payment of contingent fees or commissions, regardless 
of the nature of the services, just as does H. R. 7304. 


24 Hearings Before the Committee on Naval Affairs, House of Representa- 
tives, 77th Cong., 2d Sess., pursuant to H. Res. 162, July 16, 1942, pp. 1185-1190. 

25 Providence Tool Co. v. Norris, supra, note 10. 

26 Supra note 24. 
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This action resulted in a strong protest, including spe- 
cific objections from the War Department. Secretary of 
War, Newton D. Baker, appealed direct to President 
Wilson, who, after discussing the matter with Huston 
Thompson, Assistant Attorney General, on August 10, 
1918, wrote to Secretary Baker as follows: 


I have your letter of yesterday about the covenant to be in- 
corporated in all supply contracts for the purpose of excluding 
contingent fee operators and any others who may seek to trade 
upon their supposed influence or hold out expectations of prefer- 
ential consideration. Huston Thompson had brought the matter 
to my attention a few days ago and had presented very frankly 
and I dare say quite fully the difficulties that you apprise me of 
in your letter. I suggested to him that inasmuch as our single 
object was to prevent the contingent fee based upon no real serv- 
ice whatever, he reconsider the phraseology of the covenant so 
as to make it clear just what we were intending to exclude, be- 
cause I not only agree with you that the ordinary trade processes 
to which you allude should not be interfered with, but I do not 
think that there was any intention to interfere with them. In 
short, I do not think they would be in breach of the covenant. 
(Italics supplied.) °7 


Finally, from the Peace Conference at Paris, President 
Wilson cabled: 

Answering Palmer’s message about the covenant against com- 
missions now inserted in all government contracts, I understood 
some time ago that it was concluded that those covenants should 
not invalidate contracts obtained through bona fide commercial 
representatives or agencies by an established business process 
everywhere recognized. 

As a result, the Department of Justice notified all De- 
partments that the President had authorized a modifica- 
tion of the covenant, so it would not—adopting the Presi- 
dent’s precise words—invalidate contracts “obtained 
through bona fide commercial representatives or agencies 
by an established business process everywhere recog- 
nized.” The form of covenant approved April 18, 1919, 
and carried in Government contracts for some years, con- 
tained the following proviso: 


Provided, however, it is understood that this covenant does 
not apply to the selling of goods through a bona fide commercial 


27 Supra note 24. 
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representative employed by the contractor in the regular course 
of his business in dealing with customers other than the Govern- 
ment and whose compensation is paid, in whole or in part, by 
commission on sales made, nor to the selling of goods, through 
established commercial or selling agents or agencies regularly 
engaged in selling such goods. 


It will be noted that this provision recognizes two dis- 
tinct classes of representatives: (1) a “bona fide com- 
mercial representative employed by the contractor in the 
regular course of his business in dealing with customers 
other than the Government,” and (2) “established com- 
mercial or selling agents or agencies regularly engaged in 
selling such goods.” The first category appears to relate 
to an agent employed exclusively by one principal, and 
the second to agents or agencies representing more than 
one principal. It will be particularly noted that the 
second category does not have the limitation provided for 
in the first category, that is, that the agent must be em- 
ployed “in dealing with customers other than the Gov- 
ernment.” 

Hence the 1919 covenant form must be construed as 
permitting a contractor to make sales to the Government 
through an established agency representing a number of 
contractors, even though that agency confines its activi- 
ties to the field of Government contracts. The absence 
of the limitations “with customers other than the Govern- 
ment,” used to describe the first category of recognized 
representatives, requires this construction. 

The next form of covenant was that adopted February 
17, 1923, in which the proviso read: 

This warranty shall not apply to commissions payable by con- 
tractors upon contracts or sales secured or made through bona 
fide established commercial or selling agencies maintained by the 


contractor for the purpose of securing business with others than 
the United States. 


Here the limitation prescribed in the 1919 proviso for 
the first class of agents is extended to all classes of repre- 
sentatives. Under this form the payment of a commis- 
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sion to an agency which confines its activities to Govern- 
ment contracts would violate the covenant. 

It quickly developed that this proviso, like the clause 
first proposed by Attorney General Gregory in June, 
1918, was, as a practical matter, too narrowly limited to 
meet the actual business situation in which the Executive 
Departments found themselves. Again it was necessary 
to amend the proviso so that it would conform, in a realis- 
tic way, with the “established business process everywhere 
recognized,” referred to by President Wilson. ‘The next 
step is outlined in Mr. Kline’s statement,” where he de- 
scribes a conference held between responsible officials of 
the War Department and the Department of Justice at 
which the situation was discussed in detail. Colonel 
E. S. Walton, then Chairman of the War Department 
Board of Contracts and Adjustments, was of the opinion 
that the last five words “with others than the United 
States” should be struck from the covenant as then ap- 
proved. Colonel Walton stated that there were large 
numbers of important and responsible concerns which 
maintain branch offices in Washington for the purpose of 
furnishing supplies to the government and that it was very 
desirable from the standpoint of the government that these 
offices be maintained.” After this conference immediate 
steps were taken to revise Article 11 and put it into the 
form it has since retained. 

Thus it was that the War Department came to sponsor 
the amendment to strike out the limitation which would 
exclude from the class of recognized agencies those 
confining their activities exclusively to Government con- 


28 Supra note 24, p. 1189. 


29 The Comptroller General of the United States, in considering the applica- 
tion of Article 11, has also expressed recently the view that “in some instances 
dealing with agents or contractors is not objectionable and, in fact, may be 
desirable from a Government standpoint.” Letter from the Comptroller General 
to the Director, The Office of Defense Transportation, dated August 7, 1942, 
22 Comp. Gen. 124, holding that commissions paid to licensed real estate brokers 
by lessors of storage space to the Government are valid incidents of the contract 
when such brokers are bona fide, established firms engaged in that business 
generally. 
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tracts. ‘The form of covenant so adopted has been con- 
tinued in use until this day. For many years it appears 
to have proved itself a workable contract provision, en- 
abling the United States to accomplish the policy of ex- 
cluding “no-service” agencies described in President 
Wilson’s letter of August 10, 1918. 

In summary, it would seem that the element of con- 
tingency of the agent’s fee upon the results obtained is 
not the fundamental evil to be corrected, since it does not 
of itself bring about undesirable results. It is submitted 
that other and more direct means could be found to deal 
with the situation, without outlawing a normal, legitimate 
and long-established line of endeavor. 





THE JUMBLE OF PUBLIC RETIREMENT SYSTEMS 
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Office of the Executive Director, Social Security Board * 

Aided and abetted by Dr. Townsend and other proponents of vari- 
ous “Ham ’n Eggs” and “Sixty Dollars Every Thursday” schemes, 
the country has indeed become pension-minded. No longer is there 
any question concerning the wisdom and desirability of old-age pen- 
sions. The only issue is who shall receive them and what form shall 
they take. 

No more than thirty years ago the Congress was prejudiced heavily 
against civil pensions for federal employees? and even the employees 
themselves were indifferent.* Public attitudes have, however, under- 
gone a complete metamorphosis. Within twenty years the Congress 
had enacted the following: a comprehensive retirement plan for civil 
employees,® the provisions of which have been thrice liberalized ;* 
seven other plans for special civil employee groups;* a retirement 
plan for railroad employees ® and an old-age and survivors insurance 
plan for the majority of gainful workers and their dependents.’ 

It may seem, in view of the recency of social legislation with respect 


to public retirement systems, that the basic idea underlying the estab- 
lishment of such systems is comparatively new to this country. Such 
is not the case. The first public retirement system to be established 
in the United States was the New York City Pension Fund for Po- 
licemen, established in 1857.8 The subject of pensions for federal 
employees “grown gray” in the service had been of interest to the 


* The statements made in this article are the personal views of the author 
and are not intended to be considered in any way as the official view of any 
government department. 

1 Doyle, The Federal Civil Service Retirement Law (1924) 113 ANNats 333. 

2 Id. at 336. 

341 Stat. 614 (1920), 5 U. S. C. §§ 691-4, 697-738 (1940). 

444 Stat. 904 (1926), 5 U. S C. 691 (1940), 46 ~_ Me (1930), 5U. &. Cc 
691 (1940), Pus. No. ‘411, 77TH Conc., Act of Jan. 24, 1942 

5 The retirement systems established under the authority of the Canal Zone 
Retirement Act; the Foreign Service Retirement and Disability Act; the Fed- 
eral Reserve Act and the Banking Act of 1933; the Alaska Railroad Retirement 
Act; and the systems for civilian members of the United States Naval Acad- 
emy, for employees of the Examining Division of the Bureau of the Comptroller 
of the Currency, for employees of the Tennessee Valley Authority. The District 
of Columbia Policemen and Firemen’s Relief Act and the we of Columbia 
Teacher’s Retirement Act correspond to municipal system 

6 49 Stat. 967 (1935), 50 Stat. 307 (1937), 45 U. S. C. 215-228 (1940). 

749 Stat. 620 (1935), 53 Stat. 1360 (1939), 49 Stat. 633 (1935), 42 U. S. C. 
301-410a (1940). 

8 Baish, Retirement Systems and Morale in Public Service (1924) 113 An- 
NALS 339. 
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Congress as early as 1829;° and, although, from that time on, the 
problem of superannuated federal employees received increasing con- 
gressional attention,”® it was not until after World War I that social 
legislation relating to old-age assistance and old-age insurance annui- 
ties assumed any real importance."! 

Today, it is a topic sufficiently important to gain the attention of 
the President and the Congress—even in time of war. On January 
24, 1942, the President approved a bill '* amending the Civil Service 
Retirement Act to provide broader coverage, more flexible age and 
service requirements for optional retirement, increased annuities, 
higher employee contribution rates, deferred annuities for employees 
separated from the service after five years’ employment, and a uni- 
form age for automatic retirement.’* Further, the President in his 
message to Congress on January 5, 1942, recommended and urged 
extension of the old-age and survivors insurance provisions of the 
Social Security Act to include those categories of employment not 
now covered. 

In view of the current interest in favor of furthering the develop- 
ment and expansion of existing public retirement systems, a brief re- 
view of existing plans—their purpose, scope, and operation—seems 
advisable for purposes of analysis and evaluation in reference to the 
present trend. 

The Federal Government is operating two types of retirement 
plans—contributory and noncontributory. The contributory plans 
include seven systems ** operated for the benefit of employees of the 
Federal Government only, and two systems operated for employees 
in private industry. The Federal noncontributory plans include those 
operated for the benefit of the members of the armed forces, including 
the Army, Navy, Marine Corps, Army and Navy Nurse Corps, Coast 
Guard, commissioned officers of the Public Health Service and of the 
Coast and Geodetic Survey, United States judges, Supreme Court 
Justices, members of the Hawaiian judiciary, and members of the 
Lighthouse Service. 

The contributory systems for federal employees are similar in in- 
tent and design. The broad general purpose of these systems is the 


®3 Parton, LiFe oF JacKson (1860) 211. 

10 Doyle, supra note 1 at 332-333. 

11 WuiteE, INTRODUCTION TO THE STUDY OF PUBLIC ADMINISTRATION (1939) 
401. 

12 Pus. No. 411, 77tH Cone., Act of Jan. 24, 1942. 

18 Amendments to the Civil Service Retirement Act (1942) 5 SoctaL SEcuR- 
1ry BuLLetIN, No. 2, 77-78. 

14 Exclusive of the systems established under the District of Columbia Police- 
men and Firemen’s Relief Act and the District of Columbia Teacher’s Retire- 
ment Act which correspond to municipal systems. 
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attainment of efficiency and economy in the administration of the Fed- 
eral Government.’® Specifically, these plans are designed to eliminate 
from public service those employees who no longer can perform effi- 
ciently either because of age or disability, to increase the morale of 
the service and to attract to the service higher grade personnel.’® 

Although the improvement of the efficiency of the service is, in the 
final analysis, the major objective of the noncontributory systems, the 
establishment of these systems has been approached from a slightly 
different angle. Members of the armed forces in the United States 
have long enjoyed a favored position with respect to retired pay,’ 
granted as a honorary form of pension** and financed entirely by 
the Federal Government. This position no doubt is the result of a 
combination of high patriotic fervor, the desire to compensate for the 
dangers and hardships involved and the necessity for making a mili- 
tary career attractive to competent and able men. Gratuitous pen- 
sions for members of the judiciary are also directed toward securing 
the highest calibre of judicial minds and toward providing complete 
freedom from partisanship and political bias. 

Underlying the enactment of social legislation providing old-age 
insurance for the industrial and commercial workers is the idea that 
such a plan will aid in protecting the individual citizen and his family 
—and through him, society—against certain economic hazards for 
which he himself is unable to provide. The particular hazards toward 
which the retirement programs are directed are the economic hazards 
of old age.® 

Inasmuch as the various public retirement plans have been estab- 
lished at different times to meet specific needs and in answer to di- 
verse problems, it is to be expected that the existing systems vary 
accordingly with respect to scope, contribution rates (if any), bene- 
fits, eligibility requirements, etc. It is interesting to note, however, 
that the plans within each category are somewhat similar in structure. 

The Civil Service Retirement System, the largest of the Federal 
contributory systems covers approximately 97 per cent of the federal 
employees now protected by a contributory retirement system.”° In- 
cluded under this system are all officers and employees in the 


15 MERIAM, PRINCIPLES GOVERNING RETIREMENT OF PuBLIC EMPLOYEES 
(1918) 3. 


16 Jd, at 13-18. 


17 Giasson, History oF MILITARY PENSION LEGISLATION IN THE UNITED 
States (1900) 130-131. 


18 Geddes v. United States, 38 Ct. Cl. 428 (1903). 
19 Rep, SocraAL Security Boarp (1937) vi. 


20 Reticker, Federal Contributory Systems Other Than Civil Service (1942) 
5 Socrat Security Bu.tetin, No. 1, 25. 
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executive, judicial and legislative ** branches of the United States 
Government, and all officers and employees of the Municipal Gov- 
ernment of the District of Columbia who are not subject to another 
governmental retirement system. The President, however, may ex- 
clude any officer or employee from coverage “whose tenure of office 
or employment is intermittent or of uncertain duration.” ** 

The present rate of employee contributions under the Civil Service 
Retirement Act is 5 per cent of annual salary.** Benefits under the 
act may be computed on either one of three alternate plans—Plan I, 
called a purchasable plan, Plan II, called a guaranteed-minmum plan, 
and Plan III, based on the “best 5-consecutive year” average annual 
salary. Plans I and II are heavily weighted in favor of low-salaried 
employees; Plan III provides larger annuities than Plan II for em- 
ployees “whose average basic salary for any period of five consecu- 
tive years exceeds $2,800.” ** Determination of the plan to be used 
depends upon which plan will produce the highest benefits. 

All except certain specified employees automatically retire at age 
70;** provision is made, however, for voluntary retirement with full 
benefits at age 62 or thereafter after 15 years’ service, or at age 60 
or thereafter after 30 years’ service. Also if an employee elects, he 
may retire with reduced benefits at age 55 after 30 years’ service. 

The Civil Service Retirement Plan has been administered by the 


Civil Service Commission since September, 1934.*° In addition, the 
Commission is fully responsible for administering two other plans for 
other federal employees—the Canal Zone ** and the Alaska Railroad 
Retirement Act.** According to the most recent comprehensive re- 
ports on the Federal Retirement Systems,”® these two plans, which 


21 Excluding elective officers and certain high appointive positions. These 
categories were included in the system under the amendment to the Civil Service 
Retirement Act which became effective on January 24, 1942, but were later 
excluded by Pus. No. 490, 77TH Conc., Act of March 7, 1942—largely because 
of public opinion. 

22 FE. O. No. 9154, May 1, 1942. 

23 On July 1, 1942, the rate was increased from 3% per cent. to 5 per cent. 
under authority of the Act of Jan. 24, 1942. 

24 Supra note 13 at 79. 

25 Persons who have reached 70 with 15 years’ service may be retained by 
executive order and in some cases by the appointing authority. All persons in 
the executive branch who attain age 70 prior to April 1, 1942, are not subject 
to retirement until Apr. 30, 1942. Presidential employees are exempt from the 
automatic retirement age. (E. O., Jan. 30, 1942.) 

26Reticker, Benefits and Beneficiaries under the Civil Service Retirement Act 
(1941) 4 SoctaL SEcuRITY Buttetin, No. 4, 32. 

2746 Stat. 1471 (1931), 34 U. S. C. 75la (1940), 54 Stat. 1117 (1940), 48 
U. S. C. §1371 (1940). 

28 49 Stat. 2027 (1936), 53 Stat. 1246 (1939), 54 Stat. 1117 (1940), 5 U. S.C. 
§745 (1940). 

29 Reticker, supra notes 20 and 26. 
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cover approximately .7 per cent of all covered federal employees,*° 
are designed to provide retirement benefits to citizens of the United 
States employed on the Isthmus of Panama by the Panama Canal or 
Panama Railroad Company and for those employed in Alaska by the 
Alaska Railroad. The provisions of these plans are similar to those 
of the Civil Service Retirement Act, the chief difference being that 
employees covered by this plan may retire at an earlier age and re- 
ceive more liberal benefits to compensate for their more hazardous 
employment. 

Five other systems cover the remaining 2.3 per cent of the federal 
employees covered under public retirement plans *‘—the foreign serv- 
ice retirement system,** administered by the Secretary of State, which 
covers foreign service officers, ambassadors, ministers, diplomatic 
secretaries and consular officers appointed to positions in the Depart- 
ment of State; the Federal Reserve retirement system,** administered 
by a board of trustees,** which covers employees of the Board of 
Governors of the Federal Reserve System and employees of the Fed- 
eral Reserve Bank; the plan for civilian members of the staff of the 
United States Naval Academy ;*° the plan for the employees of the 
Examining Division of the Bureau of the Comptroller of the Cur- 
rency,** administered by a board of trustees;** and the Tennessee 
Valley Authority retirement system, ** administered by a board of 
directors,** which covers employees of the Authority who are em- 
ployed at an annual rate of pay. The number of employees covered 
by these five systems aggregates 21,600 *° with the Federal Reserve 
System covering the largest number. 

The rates of employee contribution vary among the system. A few 
of the systems provide for a flat rate of 5 per cent ;*! others provide 
for varying rates according to sex and age upon entering the service.* 


30 Reticker, supra note 20 at 25. 

31 Jbid. 

32 43 Stat. 144 (1924), 22 U. S. C. §21 (1940). 

33 38 Stat. 251 (1913), 48 Stat. 162 (1933), 12 U. S. C. §226 (1940). 

34 The Board otf Trustees represents the Board of Governors of each of the 
12 Federal Reserve Banks and their employees. 

35 49 Stat. 1092 (1936), 34 U. S. C. § 1073-1073 (e) (1940). 

3613 Stat. 99 (1864), 12 U. S. C. §1 (1940). 

37 Under rules and regulations prescribed by the Comptroller of the Currency. 

38 48 Stat. 58 (1933), 16 U. S. C. §$§ 831-831 e (1940). 

397 members; 3 represent the Authority; 3 represent the employees; and 
these 6 elect the seventh. 

40 Reticker, supra note 20, 25. 

41 Foreign Service, Canal Zone and Alaska Railroad Retirement Systems. 
Civilian employees of the United States Naval Academy are requested to allot 
10 per cent. of salary monthly, one-half of the allotment to be refunded by 
the Navy. 

42 Federal Reserve, T. V. A. and Comptroller of the Currency. 
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Four of these systems make provision for the purchase of additional 
benefits through increased contribution.** 

Likewise, the provisions relating to the minimum retirement age 
vary from system to system. Under the foreign service plan the 
automatic retirement age is 65 after 15 years’ of service; ** further 
the Secretary of State may, at his discretion, retire any officer, with 
30 years’ service, at age 50 with full benefits, or any officer at age 50 
after 15 years’ service with benefits based on his actual service. Under 
the Federal Reserve System, retirement is automatic 90 days after 
attainment of age 65.4° The employees of the Bureau of the Comp- 
troller of the Currency may retire at any age after 30 years’ service 
and automatically retire 90 days after attainment of age 65.4 The 
compulsory retirement age in the Tennessee Valley Authority is 70, 
although employees may voluntarily retire between the ages of 60 
and 69.*7 Civilian teachers of the Naval Academy may retire on any 
day between the members’ sixty-fifth birthday and the following 
June 30, on which day employment is terminated.** 

Although the benefit formulae under these special retirement plans 
vary in detail all, unlike the three benefit formulae under the Civil 
Service Commission, are based on average salary and years of serv- 
ice, and are not, therefore, weighted in favor of the employees in the 
lower salary brackets. These systems, however, contain more liberal 
provisions for retirement prior to the regular retirement age than the 
Civil Service Retirement System.*® 

The average amount of the benefits received under these special 
plans vary considerably. According to the most recent data as of 
February 28, 1941, the average benefits paid retired employees of the 
Federal Reserve Banks who retired at age 65 was $845.00; whereas 
the average benefit paid to aged foreign service officers in 1940 was 
$3,248.00. Average benefits under the other special systems fall in 
between these amounts. 

All of the contributory systems including those administered by the 
Civil Service Commission and the five special systems contain some 


43 Civil Service, Foreign Service, Federal Reserve Banks, and the Bureau of 
the Comptroller of the Currency. 

44 The President at his discretion may extend the period of service to age 70. 

45 Five l-year extensions at the request of the employing bank are permitted. 

46 The division chief may request five l-year extensions. 

47 During the first 5 years of operation under the system the service of any 
member over 70 years of age may be extended at the request of the Authority 
for 1 year for each such request. 

48 The Secretary of the Navy may extend service not to go beyond the sev- 
entieth birthday in special cases. 

49 The Federal Reserve, Comptroller of the Currency, and the T. V. A. pro- 
vide for a special service retirement for involuntary separation after 10 years’ 
service. 

50 Reticker, supra note 20, 27-28. 
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sort of provisions for disability benefits and survivors’ benefits. Disa- 
bility benefits, under the Civil Service System, are based on the for- 
mulae used for determining the retirement benefit, and are extremely 
small for those disabled after the minimum length of service. With 
respect to survivor benefits, any retiring employee may elect a lower 
benefit during his lifetime in order that, after his death, his widow 
or other beneficiary may receive a monthly benefit during her life- 
time. When death occurs before retirement, the beneficiary receives 
a lump-sum refund of all contributions plus interest. The provisions 
for disability benefits and for survivors’ benefits (joint and survivor 
benefits and lump-sum benefits) under the Canal Zone and the Alaska 
Railroad Retirement Acts and the five special systems are similar to 
those of the Civil Service Commission. The eligibility requirements 
of the different systems, however, vary considerably. Three of the 
systems have special provisions which increase the amount of the 
benefit as computed under the various formulae.** 

The noncontributory retirement systems operated by the Federal 
Government are those which provide retired pay for members of the 
military services—Army,** Navy,°* Marine Corps,®® Coast Guard,*® 
Army and Navy Nurse Corps, ** and commissioned officers of the 
Public Health Service ** and of the Coast and Geodetic Survey; °° 
for Federal judges; ®° and for members of the Lighthouse Service.* 
These systems, exclusive of those pertaining to judges of the United 
States Court, Supreme Court justices, and members of the Hawaiian 
judiciary, are almost identical. Eligibility for retirement is geared to 
length of service with age as a secondary factor, and the amount of 
retirement pay is determined by the pay of the rank at retirement. 
For example, Army officers with not less than 15 nor more than 
29 years’ service may be retired, upon request, at the discretion of 
the Secretary of War.® At age 62, after 45 years’ service, the Presi- 
dent may order retirement,®* and at age 64, retirement is compul- 


51 Foreign Service requires 15 years’ service; T. V. A., 5 years; Federal 
Reserve Band and the Bureau of the Comptroller of the Currency only 1 year. 

52 Federal Reserve; T. V. A., and Comptroller of the Currency. 

5312 Stat. 289 (1861), 10 U. S. C. §§ 931-1032 (1940). 

54 34 U. S. C. §§ 381-440a. 

55 34 U. > .. DS a 

5614 U. S. C. §§ 161-185 

5710 U. S «. — “983, 1029-1031. 

58 34 U. S.C. § 26 

59 Ibid. 

60 36 Stat. 1161 (1911), 28 U. S. C. §375 (1940), 52 Stat. 591 (1938), 48 
i eh ee 634c (1940). 

61 33 U. S. C. $763. The Lighthouse wee was merged with the Coast 
Guard under Reorganization Plan No. II (193 

62 49 Stat. 507 (1935), 10 U. S. C. §943a (1946). 

63 Jd. at § 944 
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sory.°* The amount of retired pay is based upon active duty pay at 
time of retirement and years of service, but in no event may it exceed 
75 per cent of active duty pay.®* Enlisted men in the Army may be 
retired after 30 years’ service, and their retired pay is 75 per cent of 
pay and allowances at time of retirement.®’ Retirement of members of 
the other branches of the armed forces, and of commissioned officers 
of the Public Health Service and of the Coast and Geodetic Survey is 
governed by identical or similar provisions. 

Provisions for retired pay to members of the judiciary are the most 
liberal of all the Federal plans. Any judge of a United States Court 
including the justices of the Supreme Court may retire at age 70 with 
full pay if he has served 10 years or with half pay if he has served 
less than 10 years. Members of the Hawaiian judiciary may likewise 
retire at age 70 provided they have served 10 years on the bench; a 
retired judge with 16 years’ service or more retires with full pay; with 
less service, his retired pay bears the same proportion to his full pay 
at time of retirement as his total years of service bears to 16 years. 
With respect to disability, the President may retire any Federal judge 
on full pay who becomes disabled for any reason whatsoever. 

The second category of federally administered retirement plans 
includes two systems, the old-age and survivors insurance system, ad- 
ministered by the Social Security Board, and the system for railroad 
employees, administered by the Railroad Retirement Board. These 
systems were initiated under legislative authority contained in the 
Social Security Act * and in the Railroad Retirement Act,® respec- 
tively. These programs provide a basic protection for individual 
members of society from the economic hazards of old age by provid- 
ing for compulsory, contributory retirement systems, under which an 
individual may become entitled to monthly benefits at retirement age. 

The old-age and survivors insurance system covers all employments 
throughout the United States with the exception of the following: 
agricultural labor, domestic service in a private home, casual labor 
“not in the course of the employer’s trade or business,” service on a 
vessel documented under the laws of the United States or any foreign 
country, service for federal, state, or local governments, employment 
with certain nonprofit organizations, self-employment, and, by the 
terms of the Railroad Retirement Act, employment by railway, ex- 
press, and sleeping car companies subject to the Interstate Commerce 


64 Td. at § 945. 

65 42 Stat. 632 (1922), 10 U. S. C. 971, 37 U. S. C. § 26. 
66 34 Stat. 1217 (1907), 10 U. S.C. $947 oat). 

87 Jd. at §§ 980, 981, and 982. 

68 Jd. at 42 U. . G §§ 301 ff. 

69 Jd. at 45 U. C. §§ 228a. 
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Act, and by certain subsidiaries engaged in a service connected with 
rail transportation. The employee contribution rate is, at present, 
1 per cent. of wages *° received ;"* the employer matches the employee 
contribution. The amount of the benefit is based on the average 
monthly wage.** The formula for determining the amount of the 
benefit, like that payable under the Civil Service Retirement System, 
is weighted rather heavily in favor of the low-salaried group. 

Retirement under the system is entirely voluntary, i.e., an individual 
may elect to retire from covered employment at age 65 or any time 
thereafter, and, provided he has the required “quarters of coverage,” ** 
may become eligible for and receive a monthly benefit. If an individual 
elects to continue working in covered employment he receives no 
benefits so long as he earns as much as $15.00 per month. If, how- 
ever, an individual has retired from covered employment and has begun 
receiving monthly old-age benefits, and then returns to work in covered 
employment, benefits are witheld for each month during which he 
earns as much as $15.00. There is nothing in the Social Security 
Act, however, to preclude an individual who has retired from covered 
employment and is receiving monthly benefits from entering non- 
covered employment. 

Unlike the other Federally administered plans discussed, the old- 
age and survivors insurance system makes no provision for retirement 
because of disability.* With respect to survivors, however, it is much 
more liberal. Upon the death of a worker who was either “fully 
insured” ** or “currently insured” ** at the time of his death, his widow 

70 “ ‘Wages’ means all remuneration for employment, including the cash value 
of all remuneration paid in any medium other than cash” except that part of 
the remuneration in excess of $3,000 during any calendar year. : 

71 The I. R. Code, Section 1600 (superseded Title IX of the Social Security 
Act except Sec. 904) provides that the rate shall be 2 per cent. during 1943, 
1944, and 1945; 2% per cent. during 1946, 1947, 1948; and 3 per cent. after 
December 31, 1948. In this connection, the Secretary of the Treasury has 
recommended that the Congress enact legislation increasing the amounts to be 
contributed by the employee and the employer earlier than the law now provides. 

72 The quotient obtained by dividing total wages paid an individual by 3 times 
the number of quarters elapsing after 1936 and before the quarter in which he 
died or became entitled to benefits. ; 

73 “A quarter of coverage means a calendar quarter in which the individual 
has been paid not less than $50.00 in wages.” 

74 However, the President in his message to Congress on Jan. 5, 1942, urged 
expansion of the program to provide benefits for disability. Bills proposing such 
benefits are currently pending (S. 489, H. R. 577, H. R. 7534) 

5 To be “fully insured,” an individual must have had not less than one quarter 
of coverage for each two calendar quarters elapsing after 1936, or after the 
quarter in which he attained age 21, whichever is later, and up to but not 
including the quarter in which he attained age 65 or died, and in no case less 
than six quarters of coverage or he must have had at least 40 quarters of 
coverage. 

76 To be “currently insured,” an individual must have been paid not less than 


$50.00 for each of at least six of the twelve calendar quarters immediately pre- 
ceding the quarter in which he died. 
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and child or children under 18 years of age may receive monthly bene- 
fits until the child becomes 18 years of age. In addition this same 
widow may become eligible for widow’s benefits upon her attainment 
of age 65. Likewise, any widow, whose husband, at his death, was 
either “fully insured” or “currently insured” will be eligible for 
monthly benefits upon attainment of age 65. In addition to this type 
of benefit the wife or child of a worker, eligible for monthly benefits, 
who retires at age 65, may also become eligible for monthly benefits. 
To be eligible for monthly benefits, the wife must have attained age 65 
and the child must be under 18 years of age. In the case of the 
wife, benefits are payable during her lifetime; however, a child re- 
ceives such monthly benefits only until he attains age 18. 

The provisions of the Railroad Retirement Act, which is admin- 
istered by the Railroad Retirement Board, with respect to old-age 
benefits are similar to those of the Social Security Act. Employees 
covered under the Act * if retired at age 65 are eligible for monthly 
old-age annuities. The annuity is based upon average monthly salary 
(that part of the salary in excess of $300.00 per month is not counted) 
and years of service. There is no ceiling on the maximum annuity 
which may be received; however, no annuity will be more than 
$120.00 before 1967.7* Unlike the old-age and survivors insurance 
program, the Railroad Retirement Act makes no extensive provisions 
for survivor benefits, but provides for joint and survivor annuities 
similar to those under the Civil Service Retirement Act.’® It does 
contain, however, provisions for disability annuities payable only to 
those disabled individuals who have completed 30 years’ service or 
have attained age 60. The system is financed through employee and 
employer contributions.*° 

In addition to the federally operated retirement plans, approximately 
3,000 state and local governments have established public employee 
retirement systems,** the major portion of which have been ‘initiated 
subsequent to 1920. These 3,000 systems include state-wide plans 
for all general employees,*’ state-wide systems for special groups,** 
municipal systems covering all or some of their employees,** and 
county and township systems of similar types.® 


affiliated or subsidiary companies. 

78 LATIMER, THE RAILROAD RETIREMENT Act (1937). 

79 Ibid, 

8050 Stat. 437 (1937), 26 U. S. C. §§ 1500-1537 (1940). 

81 Dept. of Commerce, Bureau of the Census. State and Local Government, 
Special Study No. 17. Preliminary Report (March 27, 1942) 1. 

82 16 states. 

83 Such as policemen, firemen, teachers, judges, etc. 

84 All but 2 cities with more than 100,000 population. 

85 24 of the counties over 250,000 population. 
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These state and local systems vary in form and structure.** Some 
are contributory ; others are financed by the governmental unit. Some 
are voluntary; others are compulsory. Most of the systems, how- 
ever, are compulsory and contributory for new entrants under the 
plan. Some provide extensive disability and survivor benefits as 
well as superannuation benefits; others provide only benefits for 
superannuation. Some provide for benefits only if the participant 
reaches the retirement age in the service; others provide for deferred 
annuities for members who are separated from the service with 
specified years of service. Many of the systems are small and in- 
secure financially ; others are established on an actuarial reserve basis 
similar to that of the Civil Service Retirement System,*’ Railroad 
Retirement System, and the old-age and survivors insurance system. 
In short, the lack of uniformity in the general provisions and operation 
of State and local retirement plans is remarkable. Just as remark- 
able is the lack of uniformity with respect to coverage. The most 
favored groups are policemen, firemen, and teachers. Generally, the 
plans for these special groups provide more liberal superannuation 
benefits than those provided under the old-age and survivors insur- 
ance system, but do not provide the range of survivor benefits. With 
the exception of these preferred groups, the vast majority of state and 
local governments make no provision for the retirement of their 
employees.** 

In summary, there is in existence today a number of public retire- 
ment systems under which a variety of superannuation, disability, 
and survivor benefits are provided to employees covered at a par- 
ticular time under a particular retirement plan. This over-all picture 
presented by the various federal, state, and local public retire- 
ment plans reflects the spotty and haphazard piecemeal development 
in this field. In view of the current trend toward further expansion 
and growth of such systems, it would seem advisable to look for and 
analyze existing limitations and defects of the present plan of pro- 
cedure—that of enacting legislation for particular groups—in order 
to proceed logically and economically in the further expansion and 
development of public retirement systems. 

The most glaring over-all limitation of existing systems is the ex- 


86 WuitE, supra note 11, 402-403. 

87 Although the plan was set up on an actuarial reserve basis it really does 
not have all the assets required for such basis, because Congress has not made 
appropriations to meet the cost of accrued liability for service before the plan 
was established. 

88 Approximately 42 per cent. of the total wages of $4.5 billion paid in 1941 
to teachers and other regular employees of States and localities carried no sys- 
tematic protection for old-age or survivors insurance. 1 Social Security Year- 
book, 1941, (1942) 15. 
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clusion from any continuing protection whatever of large segments 
of the population; namely, agricultural workers, domestic workers, 
employees of nonprofit organizations, many state and local em- 
ployees, and the self-employed. It has been estimated that roughly 
4.0 to 5.0 million persons were employed during all or part of 1941 
as agricultural workers, including share croppers;** approximately 
2.4-2.6 million persons were engaged in domestic service in private 
homes or fraternities ; °° the workers in excluded non-profit organiza- 
tions probably numbered between 700,000 and 900,000; * approxi- 
mately 3.2-3.6 million were state and local employees many of whom 
were not protected by any sort of retirement plan;** and about 
10.1-11.4 million persons were self-employed, including farm owners 
and tenants.** 

Obviously, there is very little argument of a socio-economic nature 
for excluding these groups from some sort of protection. The ex- 
cluded individuals grow old; they become disabled and die; the 
level of earnings or the income of the vast majority is notoriously 


low in comparison with industrial wages and precludes their making 


adequate provision either for their old age or for their survivors. 
On the other hand, it is clearly evident that these groups need pro- 
tection of the kind provided for the bulk of federal employees, for 
many state and local employees, and the large number of workers 
covered under old-age and survivors insurance and the Railroad 
Retirement Board. It is also evident that the aims and objectives 
of social legislation with respect to old age annuities, disability bene- 
fits, and survivors benefits cannot be reached until the existing gaps 
in coverage are eliminated. 

The second limitation of the present situation with respect to public 
retirement plans is the lack of continuity of protection. The labor 
force of this country is extremely mobile. There is a constant shift- 
ing of individuals from employment covered under one type of public 
retirement system to employment covered under another plan. Par- 
ticularly is this true at the present time. Under the impetus of the 
war program many employees previously covered under old-age and 
survivors insurance and under state and local plans are entering 
federal employment, and, after the war, there will be the inevitable 
shift in the other direction. Another aspect of this situation is that 
the enormous expansion of the armed forces under the Selective 
Service Act has taken individuals from the ranks of the employed 
covered under the old-age and survivors insurance or other public 


89 Jd. at 115. 
90 Ibid. 
91 [bid. 
92 Ibid, 
98 Ibid. 
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retirement systems. This and other shifts between different types 
of employment which are considerable even in “so-called” normal 
times, may mean that many individuals never remain in any one type 
of employment long enough to obtain substantial retirement rights. 
Consequently, although they may have been covered under a public 
retirement system for some part of their working lives, they arrive at 
retirement age without any protection. At present the individual 
previously covered under old-age and survivors insurance who has 
entered federal employment is a conspicuous example of the evils of 
the lack of continuity of coverage. It is anticipated that many of 
these employees will not remain in federal service long enough to 
accrue any substantial retirement rights under the Civil Service Re- 
tirement Act. Yet, so long as they remain in the federal service, 
their rights under the old-age and survivors insurance program di- 
minish, both as to the duration of their insured status and as to the 
amount of benefits payable. Indeed their eligibility, especially that 
of the younger workers, may disappear altogether. 

Of course, mobility of the labor force is undoubtedly desirable. 
Yet the lack of continuity of coverage for those employees who do 
shift among the different types of covered employments is a deterrent 
to the attainment of the aims and objectives of social legislation with 
respect to public retirement systems. 

The third major limitation of the present plan of independent pub- 
lic retirement systems for special groups is the lack of provision 
against overlapping and duplication of benefits. Under systems for 
public employees, the governmental unit contributes to the benefit ; 
under some plans such as the federal noncontributory plans, the 
governmental unit provides the entire amount. In addition, the cost 
; of administration of the plans is generally borne by the governmental 
fi unit. It seems, therefore, somewhat inequitable to permit one in- 
: dividual to receive two benefits, part of which is given free from pub- 

lic funds, just because he happened to be covered by two systems, and 
not to pay an equal amount to another individual who is covered 
under only one system. Yet it is possible, at the present time, for 
one individual to receive two retirement benefits which may even 
exceed his regular rate of earning.®* This is particularly true now 
when older individuals are being recalled into the labor market. It 
will be even more true after 1946. After that date many employees 
covered on the old-age and survivors insurance program will be 
permanently “fully insured,” and may at age 65 become eligible for 
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®4In addition, under the old-age and survivors insurance system, no provision 
is made for refunding contributions to the worker in the event he leaves cov- 
ered employment. ' 
95 Supra note 13 at 79. 
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old-age benefits. Prior to their attainment of age 65, they may also 
qualify for monthly annuities under any one of the federal, state, or 
local plans. Such a situation is obviously inequitable. 

In view of these existing deficiencies and limitations with respect 
to the effectiveness of present public retirement systems it would 
seem that any further development in this field should include legisla- 
tion to remedy these defects and to eliminate the limitations so that 
underlying objectives of this type of social legislation may be at- 
tained. The Congress has and is continuing to approach the prob- 
lem in a piecemeal fashion.** This approach is, of course, political 
expediency. 

If the various political factors and pressure groups were ignored, 
however, the solution to the problem is clear. The old-age and sur- 
vivors insurance system could be expanded into a truly nation-wide 
system to include every employed individual, including members of 
existing public retirement systems and the self-employed. The gaps 
in coverage would be eliminated, continuity of coverage would be 
achieved and duplication of benefits would be eliminated. Everyone 
would be assured of minimum protection against the economic hazards 
of old age. 

The extension of the old-age and survivors insurance program on 
a universal basis might, of course, entail many administrative diffi- 
culties. How shall the “wages” of agricultural workers, domestic 
servants, and the self-employed be determined; how shall the wages 
of such groups be reported; how shall the necessary taxes be col- 
lected so that the cost of collection would not be excessive? How 
may state and local employees be brought into the system so that 
the question of constitutionality of the Federal Government’s impos- 
ing a tax on a state or a municipality will be avoided? How can 
those individuals now protected by other public plans, which provide 
more liberal superannuation benefits, retain their more favorable 
benefits ? 

These questions can be answered satisfactorily. With respect to 
the problems pertaining to agricultural workers and domestic service, 
the “administrative obstacles which were considered so formidable 
in 1935 appear much less serious now that the system is estab- 
lished.” ** This same statement is equally applicable to the self- 
employed, although the problems in this field are more complex. 
The constitutional question inherent in any plan which imposes a 
federal tax upon a state or municipality, might be avoided by provid- 

%6 During the 76th and the 77th session of Congress various bills were under 
consideration to extend the old-age and survivors insurance program to excluded 


groups and to preserve the rights of workers who enter military service. 
97 Rep, Socta, Security Boarp (1941) 64. 
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ing for the formation of voluntary compacts between the states and 
the Federal Government whereby the state would agree to pay the 
employer’s tax on the salary of its employees.* Contrary to fears 
of those now covered under federal or other public retirement 
systems,*® expansion of the old-age and survivors insurance program 
on a universal basis need not mean the elimination of existing sys- 
tems. Each of these systems could be adjusted and revised to sup- 
plement the old-age and survivors insurance program.’ Thus, 
persons now covered under any of the federal plans or any state or 
local plan might receive an old-age annuity fully as large as that now 
provided under their separate programs. In addition, they would re- 
ceive the benefit of the liberal survivor benefits of the old-age and 
survivors insurance program which are not equaled by any other 
plan. Moreover, any limitations on movement of individuals from 
one type of employment to another because of the accompanying loss 
of pension accruals would be removed.*™ 

Unfortunately, it is impossible to ignore the various political factors 
and the consideration of pressure groups involved in enacting legisla- 
tion. Even though the solution to the problem of further expanding 
the protection of the old-age and survivors insurance program is 
relatively simple in design and does not present any insurmountable 
administrative problems, it is doubtful that the Congress will dis- 
continue its present piecemeal approach, but will meet the more ur- 
gent aspects of the problem as they arise. It is, therefore, anticipated 
that the establishment of a universal plan providing basic protection 
through the old-age and survivors insurance system will be a gradual 
process. Be that as it may, the goal of social legislation of this type 
will not be attained until each and every eligible person is guaranteed 
some type of continuous protection. 


88 This idea has been presented to the 77th Congress (H. R. 4882). 

89 Since maximum old-age survivors insurance benefits are generally lower 
than those provided under other public systems, many members of other pub- 
licly administrated systems—particularly those covered by the Federal Civil 
Service Retirement Act—are not in favor of being covered by old-age and sur- 
vivors insurance. 

100 Private industry adjusted industrial retirement plans in this way when the 
old-age and survivors insurance program was first established. The Smithsonian 
Institute has a special system for its employees who are paid in whole or in 
part from private funds. Those employees who are covered under the Civil 
Service Retirement Act contribute under that Act with respect to that part of 
their salary which is paid by the Federal Government and also contribute to 
the Smithsonian Institution employees’ retirement fund with respect to that part 
of their salary which is paid from private funds. Upon retirement, they receive 
their regular Civil Service Retirement annuity and also an annuity based on 
the Smithsonian Institution salary. This type of an arrangement is an example 
of how other public systems might be superimposed upon the old-age and sur- 
vivors insurance system as a supplementary system. 

101 White, Personnel Administration in the Seventh Decade (April 1940) 
PERSONNEL Review 1-9. 
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EDITORIAL NOTES 


AnTI-PoLt Tax LEGISLATION AND THE FEDERAL CONSTITUTION 


Is the prepayment of state taxes a Constitutional qualification of 
electors of Presidential electors, United States Senators and Repre- 
sentatives ? 

This question, amid intense legislative problems of war revenue, 
inflation control, war production, man-power supply, is currently be- 
fore the Congress of the United States. The Pepper Bill* and the 
Geyer Bill? furnish the occasion for a consideration of this aspect of 
the powers and limitations of the Federal Congress under the Con- 
stitution of the United States. 

By an overwhelming majority of 252 yeas to 84 nays, the House 
of Representatives passed the Geyer Bill on October 13, 1942.5 The 
Geyer Bill seeks to amend the Hatch Act,* by finding that the require- 
ment of prepayment of poll taxes has resulted in pernicious political 
activities in that such taxes are paid for the voters as an inducement 
to vote for particular candidates, and by outlawing the poll tax as a 
prerequisite of electors in federal elections. The Bill states: “Ex- 
perience proves that existing legislation prohibiting the making of 
expenditures to any person to induce persons to vote for certain can- 
didates has failed to prevent this practice.” 

The proponents of the Geyer Bill have rested their case upon the 
proposition that the prepayment of a poll tax is in no sense a qualifica- 
tion of an elector and has nothing whatsoever to do with fitness and 
capacity to vote, but on the contrary, is an unreasonable regulation 
and restriction, amounting to an abridgment of the privileges and im- 
munities of the citizens of the several states.» They contend further 
that such unreasonable restrictions result in pernicious political activ- 
ities in the manner of holding elections, and that Congress has implied 
power to outlaw such restrictions® by the exercise of its paramount 
power to regulate the manner of holding elections of federal officers.” 


1S. 1280, 77th Cong. (1941), introduced by Sen. Claude Pepper of Florida. 

2H. R. 1024, 77th Cong. (1941), introduced by Rep. Lee E. Geyer, deceased, 
of California. 

3 88 Conc. Rec. 8438 (1942). 

453 Stat. 1147 (1939); 54 Stat. 767 (1940); 18 U. S. C. § 61-61k (1940). 
Sponsored by Sen. Carl A. Hatch of New Mexico, this law makes criminal 
certain pernicious political activities in federal elections, and is directed par- 
ticularly to the activities of federal employees. 

5 Unitep States Constitution, Fourteenth Amendment. 

® Td. Art. I, sec. 4. 

7 Proponents contend that Art. I, sec. 4, controls, as implemented by the last 
clause of Art. I, sec. 8. 

[73] 
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The opponents of the legislation contend that the prepayment of 
taxes is such a qualification as was intended by the framers of the 
Constitution, as set forth in Article I, Section 2: 

The House of Representatives shall be composed of Members 
chosen every second Year by the People of the several States, 
and the Electors in each State shall have Qualifications requisite 


for Electors of the most numerous Branch of the State Legisla- 
ture. (Italics added.) 


and as intended in the adoption of the same test of qualifications in 
the Seventeenth Amendment,* providing for the election by the people 
of United States Senators.® 

The Geyer Bill, having been passed by the House and sent to the 
Senate, was thereafter amended by the Senate Committee on the 
Judiciary, by striking all parts of it except the enacting clause, and 
substituting in lieu thereof the changed text of the Pepper Bill. 

In this form, the Geyer Bill was reported to the Senate’® to be 
placed on the calendar. In reality, the Senate version of the Bill is 
the Pepper Bill. It differs from the House version in that it is not 
an amendment of the Hatch Act, and is not based upon the theory of 
pernicious political activities. On the contrary, it provides that pre- 
payment of the poll tax shall not be deemed a qualification of electors 
of Presidential electors, Senators and Representatives, and makes 
such a requirement unlawful. Unlike the House version, it covers 
primary as well as general elections. 

There can no longer be any doubt that Congress has the power to 
regulate the manner of holding primary elections of candidates for the 
Senate and House of Representatives. The Supreme Court of the 
United States has reversed the decision in the long criticised case of 
Newberry v. United States, and ruled in the case of United States v. 
Classic’* that Congress has the power to regulate the times, places 
and manner of holding both primary and general elections of Repre- 


8 Seventeenth Amendment was ratified April 8, 1913, and certified as a part 
of the Constitution on May 21, 1913. 38 Stat. 2049. It is contended by opponents 
that numerous states had qualifications of tax prepayment at that time. 

® For debates on the constitutionality of federal anti-poll tax legislation: 88 
Conc. Rec. 8327-42, 8383-8438; Rept. of Hearings on S. 1280 before Subcom. 
of Sen. Jud. Com., 77th Cong., U. S. Print. Off., Wash., D. C. (1942). 

1088 Conc. Rec. 8937 (1942). Report made October 26, 1942. S. Rept. 
1662, 77th —_ (1942). 

11256 U. 232, 41 Sup. Ct. 469, 65 L. ed. 913 (1921). In this case, 5 to 4 
decision held that word “elections” in Art. I, sec. 4, did not mean primary elec- 
tion of Senator, and Congress had no power to regulate manner of holding such 
election. 

12 313 U. S. 299, 61 Sup. Ct. 1031, 85 L. ed. 1368 (1941). Mr. Chief Justice 
Hughes took no part. Justices Douglas, Black and Murphy dissented, agreeing 
with the majority on the point here referred to, but differing in the results on 
the ground that the indictment of the defendants was not supported by an ap- 
plicable federal statute. 
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sentatives in Congress, at least in states where the primary election is 
tantamount to election. But this case did not involve the question of 
qualification of the voter. The defendants were indicted, as Commis- 
sioners of Election, for wilfully altering and falsely counting and cer- 
tifying the ballots of voters cast in primary election. The decision 
presupposes that the ballots in question were those of qualified voters. 
Justice Stone, in writing the majority decision, stated: “The pri- 
mary law in Louisiana is an integral part of the procedure for the 
popular choice of Congress. The right of qualified voters to vote at 
the Congressional primary in Louisiana and to have their ballots 
counted is thus the right to participate ‘in that choice.’” (Italics 
added.) In discussing Article I, Section 2, of the Constitution, Jus- 
tice Stone was clearly referring to the provision thereof relating 
to popular choice of Representatives. He was not concerned with 
the question of qualifications. 

Whether or not there should be a national suffrage for the election 
of Representatives and Senators was the subject of intense debate in 
the Constitutional Convention of 1787.'* As finally drawn, the Con- 
stitution was a compromise in this respect, Representatives to be 
elected by the people, and Senators chosen by the legislatures of the 
several states. 

Likewise, the question as to whether the states or the Federal gov- 
ernment should determine the qualifications of electors of Representa- 
tives was an issue which was squarely placed before the delegates and 
argued at length in the Convention.’* On August 6, 1787, Mr. Gouv- 
erneur Morris moved to strike from Article IV, Section 1, of the 
existing draft,!® the words: 


The qualifications of the electors shall be the same, from time 
to time, as those of the electors, in the several states, of the most 
numerous branch of their own legislatures. 


His stated purpose was “in order that some other provision might be 
substituted which would restrain the right of suffrage to freeholders.” 
The motion to strike was defeated. Seven states voted to retain the 
sentence, Delaware to strike it, Maryland was divided, and Georgia 
was “absent.” 

Gouverneur Morris argued that another “objection against the 
clause, as it stands, is, that it makes the qualifications (of the electors) 
of the national legislature depend on the will of the states, which he 


13 2 Mapison Papers 753-7, 800-9, 974-96. 
145 Exxiorr’s DEBATES ON THE FEDERAL CONSTITUTION 385 et seq. 


15 Art. IV, sec. 1, with alteration in wording, became Art. I, sec. 2, in the 
final draft. 
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thought not proper.” *® Colonel Mason opposed the striking of the 
sentence, stating: “A power to alter the qualifications would be a 
dangerous power in the hands of the (Federal) legislature.” ** Mr. 
Ellsworth argued that he thought “the qualifications on the most 
proper footing. The right of suffrage was a tender point, and strongly 
guarded by most of the state constitutions.” ** (Italics added.) 

While these debates show pretty clearly that it was the intention 
of the framers of the Constitution that the states should prescribe the 
qualifications of electors of Representatives in Congress, it does not 
dispose of the argument of the proponents of the anti-poll tax legisla- 
tion that prepayment of taxes is not a qualification intended by the 
framers of the Constitution. 

Certainly, however, the qualifications prescribed by the State Con- 
stitutions in force in 1787, furnish strong evidence on this point.’® 

The Constitution of Pennsylvania, 1776, provided in Section 6 
thereof : *° 

Every freeman of the full age of twenty-one years, having re- 
sided in this state for the space of one whole year next before the 


day of election for representatives, and paid taxes during that 
time, shall enjoy the right of an elector. (Italics added.) 


The Constitution of New York, 1777, provided in Article VII 
thereof : 7? 


That every male inhabitant of full age, who shall have per- 
sonally resided within one of the counties of this State for six 
months immediately preceding the day of election, shall, at such 
election, be entitled to vote for representatives of the said county 
in assembly; if, during the time aforesaid, he shall have been a 
freeholder, possessing a freehold of the value of twenty pounds, 
within the said county, or have rented a tenement therein of the 
yearly value of forty shillings, and been rated and actually paid 
taxes to this State. (Italics added.) 


The Constitution of North Carolina, 1776, provided in Article VIII 
thereof : ** 


That all freemen of the age of twenty-one years, who have been 
inhabitants of any one county within this State twelve months 
immediately preceding the day of election, and shall have paid 
public taxes, shall be entitled to vote for members of the House 
of Commons for the county in which he resides. (Italics added.) 


165 Exviort, op. cit. supra 385. 

17 Jd. at 387. 

18 Jd. at 385. 

19 McPherson v. Blacker, 146 U. S. 1, 13 Sup. Ct. 3, 36 L. ed. 862 (1892). 

205 TuHorPe, CHARTERS AND ConsTITUTIONS 3083. The PENNSYLVANIA COoN- 
STITUTION, 1790, expanded the qualification of prepayment of taxes. Jd. at 3096. 

21 Jd. at 2623. Amendments in 1801 did not refer to this Art. 

22 Jd. at 2787. Not altered until 1835. 
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It would seem to be sound to reason that the framers of the Fed- 
eral Constitution had these provisions and the provisions of other 
State Constitutions*® in mind in the Convention of 1787, and con- 
sequently considered the prepayment of taxes as a qualification of 
the electors of Representatives in Congress. 

In the case of Breedlove v. Suttles,** the Supreme Court of the 
United States had this question squarely before it. Breedlove, other- 
wise qualified as an elector, but not having paid the poll tax required 
by the Georgia Constitution and statutes,” sought to register as a 
qualified voter for the election of federal and state officers at the 
primary and general elections. Suttles, Tax Collector, charged with 
the duty of registering voters, refused to register Breedlove because 
he had not paid the poll tax and could not take the required oath that 
he had paid the same. Breedlove brought mandamus action, and his 
petition was dismissed by the Georgia trial court. The Supreme Court 
of Georgia affirmed this judgment.*® Breedlove then appealed to the 
Supreme Court of the United States on the grounds that the Georgia 
poll tax laws were repugnant to the equal privileges and immunities 
clause of the Fourteenth Amendment and in violation of the Nine- 
teenth Amendment to the Federal Constitution. The Supreme Court, 
without dissent, affirmed the judgment, and in addition to holding 
that the challenged enactments were not repugnant to the Nineteenth 
Amendment, ruled: 


To make payment of poll tax a prerequiste of voting is not to 
deny any privilege or immunity protected by the Fourteenth 
Amendment. Privilege of voting is not derived from the United 
States, but is conferred by the State and, save as restrained by 


23 SoutH CAROLINA CONSTITUTION, 1778, required prepayment of taxes as 
alternative to freehold. 6 THorpe 3248. Similar provisions were contained in 
the SoutH CAROLINA CoNsTITUTION, 1790. 

MASSACHUSETTS CoNsTITUTION, 1780, allowed suffrage to “every male in- 
habitant of twenty-one years of age and upwards, having a freehold estate with- 
in the commonwealth, of the annual income of three pounds, or any estate of 
the value of sixty pounds.” 3 id. 1888. First altered in 1821. 

Similar to Massachusetts: New Jersey CoNnstTITUTION, 1776, 5 THorpe 2594; 
MaryLAND Constitution, 1776, 3 id. 1686; DELAWARE CONSTITUTION, 1776, 
1 id. 562; Grorc1a Constitution, 1777, 2 id. 777. By its Constitution of 1789, 
Georgia added the qualification of prepayment of taxes. 2 id. 789. 

VirGINIA CONSTITUTION, 1776, allowed suffrage to all men having sufficient 
i interest and attachment to the community. 7 id. 3813. First amended 
in 1821. 

Similar to Virginia: VERMonT CoNnsTITUTION, 1786, 6 id. 3751. 

Connecticut and Rhode Island operated under colonial charters until 1818 
and 1842, respectively. 

24 302 U. S. 277, 58 Sup. Ct. 205, 82 L. ed. 252 (1937). 

25 GeorGIA CONSTITUTION, art. 2, §1, 3. GrorcraA Cope, 1933, §§ 92-108, 
2-603, 34-103, 34-144. 


26 183 Ga. 189, 188 S. E. 140 (1936). 
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the Fifteenth and Nineteenth Amendments and other provisions 
of the Federal Constitution, the State may condition suffrage as 
it deems appropriate. 


In the case of Pirtle v. Brown,*" the Circuit Court of Appeals of the 
Sixth Circuit considered this same question: Whether or not the 
Tennessee Constitution and statutes,** which make the payment of a 
poll tax a condition precedent to the right to vote for members of 
Congress, are repugnant to any of the provisions of the Constitution 
of the United States. 

Pirtle, otherwise qualified, but having failed to pay the poll tax 
required by law, attempted to vote. The defendants, judges of elec- 
tion, declined to allow him. In the action brought by Pirtle, the Fed- 
eral District Court rendered judgment for the defendants. Pirtle ap- 
pealed to the Circuit Court of Appeals. The contention of the appel- 
lant, Pirtle, was that Article IV, Section 1, of the Constitution of 
Tennessee, and Section 2027 of the Tennessee Code, violated the 
“privileges and immunities” clause of the Fourteenth Amendment to 
the Federal Constitution. The Circuit Court of Appeals held that this 
point had been conclusively decided against appellant in the case of 
Breedlove v. Suttles, and that the Tennessee Code and Constitution 
did not violate the “privileges and immunities” clause of the Federal 
Constitution.”® 

Pirtle then petitioned the Supreme Court of the United States for 
a writ of certiorari to review the judgment of the Circuit Court of 
Appeals. His petition was denied on October 13, 1941.%° 

The proponents of the legislation have argued that the Breedlove 
and Pirtle cases are not in point because Congress has not legislated 
upon this question as it affects the manner of holding elections. The 
contention is that once Congress has acted, its regulations of this par- 
ticular manner of holding elections are paramount, and that court 
decisions will subsequently sustain such legislation by Congress.** 

But the difficulty with this contention is that it fails to recognize 
that, in view of the provisions of various State Constitutions, exist- 
ing at the very time of the framing and adoption of the Federal Con- 


27118 F. (2d) 218 (C. C. A. 6th, 1941). 

28 TENNESSEE CONSTITUTION, art. IV, §1, art. II, § 28, art. XI, §12. Cong 
OF se 1932, § 2027, and § 1082 as amended by Pub. Acts of Tenn., 1933, 
ch. , 

29 Cf Minor v. Happersett, 21 Wall. 162, 22 L. ed. 627 (1875); Ex Parte 
Yarbrough, 110 U. S. 651, 4 Sup. Ct. 152, 28 L. ed. 274 (1884); McPherson v. 
Blacker, supra note 19; Wiley v. Sinkler, 179 U. S. 58, 21 Sup. Ct. 17, 45 L. ed. 
84 (1900); Swafford v. Templeton, 185 U. S. 487, 2 Sup. Ct. 783, 46 L. ed. 
1005 (1902). 

30 314 U. S. 621, 62 Sup. Ct. 64, 86 L. ed. 68 (1941). Mr. Justice Jackson did 
not participate in the consideration and decision. 

31 Rept. of Hearings on S. 1280, supra note 9 at 40. 
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stitution, making the prepayment of taxes a prerequisite to the right 
to vote, it must be presumed that the framers intended that such a 
restriction of suffrage was included within the purport and meaning 
of the term “qualifications,” as used in Article I, Section 2, of the 
Federal Constitution. The power of the states to fix such a qualifica- 
tion, having been expressly reserved to the states by the Federal Con- 
stitution, cannot be said to be abrogated by some implied power of 
Congress. 

It has been well argued that the prepayment of taxes has nothing to 
do with fitness and capacity to vote.** Race, color, previous condition 
of servitude, and sex, from this same point of view, are not tests of 
the capacity and fitness of an elector. But it must be borne in mind 
that the Constitutional process of amendment was employed to remove 
the restrictions of race and sex,®* which were likewise contained in 
the State Constitutions as qualifications of the right of suffrage at the 
time of the framing and adoption of the Federal Constitution. 


Roatp A. HoGENsSOoN. 


Contract Motor CARRIER REGULATION BY THE INTERSTATE 
CoMMERCE COMMISSION 


An important epoch in the history of the contract carrier of prop- 
erty’ by motor vehicle has been the period from the advent of federal 
regulation, marked by the Motor Carrier Act, 1935,? until the entry 
of the United States into World War II. At the beginning of this 
period there was an abundance of transportation facilities, which 
meant low rates and meager profits. There was then insufficient 
traffic to justify maintenance of all the equipment devoted to this 
service; and in the struggle to survive contract carriers engaged in 
destructive competitive practices which imperiled the existence of 
common carriers, both rail and motor. To alleviate this condition, 
contract carriers, as well as common carriers, were placed under 


32 88 Conc. Rec. 8385, col. 3 (1942). Id. at 8414, col. 2. Rept. of Hearings 
on S. 1280, supra note 9 at 26, at 28. 


33 UnitED STATES CONSTITUTION, Fifteenth and Nineteenth Amendments. 


1 The motor contract carrier of passengers is a rarity; and, not presenting an 
important national problem, will not be considered herein. Special or charter 
operators are common carriers. Fordham Bus Corp. v. United States, 41 F. 
Supp. 712 (S. D. N. Y. 1941). 

249 Stat. 543, 49 U. S. C. §§ 301 et seg. (1941), as amended by the Trans- 
portation Act of 1940, now properly known as Part II of the Interstate Com- 
merce Act; for a thorough analysis of the original Act, see SHARFMAN, THE 
INTERSTATE COMMERCE COMMISSION (1937) Part IV, pp. 99-141. 

6 
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regulation.* With the coming of the war, the situation is changed. All 
modes of transportation are now strained to the utmost, new trucks 
are rationed, and there is no incentive to cut rates. The paramount 
necessity for contract carrier regulation has ceased to exist. At this 
juncture, then, let us examine the fruits of regulation by the Inter- 
state Commerce Commission. 

A contract carrier is defined in the Federal Act* as one, other than 
a common carrier, who transports property “under individual con- 
tracts or agreements . . . for compensation.” And a common car- 
rier is defined as one who holds himself out to the general public 
to transport property for hire whether over regular or irregular 
routes.° The primary distinction between the two types of carriers 
lies in the holding out, on the part of the common carrier, to serve 
the general public. The contract carrier is the descendant of the 
ancient wagoner who operated for hire but not for the general public. 
And the law respecting the duties and responsibilities of these two 
types of motor carriers, have been inherited from the early English 
decisions.® Briefly, a common carrier is bound to serve all persons 
indifferently, within the scope of his undertaking or “holding out” ; 
he must adhere to published schedules of rates;* and his responsi- 
bility, imposed by law, is comparable to that of an insurer.* On the 
other hand, the contract carrier’s duty to serve is purely consensual ; 
his rates may be arrived at through individual bargaining; and, while 
he may by express contract subject himself to more strict liability,® 
he is generally bound to exercise only “due care under the circum- 
stances.” Moreover, the law protects the status of the contract car- 
rier. A state may not convert him by legislative (and a fortiori ad- 
ministrative) fiat into a common carrier;*® and, although it may 


8 See Smith v. Cahoon, 283 U. S. 553, 51 Sup. Ct. 582, 75 L. ed. 1264 (1931) ; 
Frost Trucking Co. v. Railroad Comm. of Calif., 271 U. S. 577, 46 Sup. Ct. 
605, 70 L. ed. 1101 (1926); and Mich. Comm. v. Duke, 266 U. S. 570, 45 Sup. 
Ct. 191, 69 L. ed. 445 (1925), for unconstitutional state statutes; also Stephen- 
son v. Binford, 287 U. S. 251, 53 Sup. Ct. 181, 77 L. ed. 288 (1932), noted 
(1933) 1 Geo. Wasu. L. Rev. 284, and Sproles v. Binford, 286 U. S. 374, 52 
Sup. Ct. 581, 76 L. ed. 1167 (1931), for Texas statutes found valid. 

4 Supra note 2, § 303 (a) (15). 

5 Ibid. par. (14). 

6 See Coggs v. Bernard, 2 Ld. Raym. 909, 92 Eng. Rep. Rep. 107, 5 Eng. Rul. 
i (1703); Gisbourn v. Hurst, 1 Salk. 250, 91 Eng. Rep. Rep. 220 
( q 

7 At common law a shipper could complain that the rate charged was too high, 
the measure of propriety being quantum meruit; but he could not complain that 
another shipper was charged less. Johnson v. Pensacola & Perdido R. Co., 16 
Fla. 623 (1878). 

8 A common carrier is not, strictly speaking, an insurer. Hall and Long v. 
The Railroad Companies, 13 Wall. 367, 20 L. ed. 594 (U. S. 1871). 

® Fish v. Chapman, 2 Ga. 349, 46 Am. Dec. 393 (1847). 

10 Frost Trucking Co. v. Railroad Comm. of Calif.; Mich. Comm. v. Duke, 
both supra note 3. 
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impose many regulations similar to those applicable to a common 
carrier, a state may not force a contract carrier to serve the general 
public, either directly or as a condition attached to a permit to op- 
erate; nor may a state vary the contracts of a contract carrier by 
holding him to the liability of a common carrier.** So much for fun- 
damental principles. 

The view has been expressed that the foregoing restrictions on 
state governments must be observed as well in the Federal field ;** 
and, in the administration of the Motor Carrier Act, the commission’s 
usual cautious program has been well within the confines of this 
view. In enacting the Federal statute, Congress proceeded under the 
CoMMERCE CLAUSE of the ConsTITUTION, whereas state regulation 
springs from the police power of the state; yet there is a notable 
resemblance between the federal provisions and corresponding pro- 
visions in state statutes. The conclusion is obvious that Congress 
had in view the state laws and their treatment by the Supreme Court.** 
On the whole, the Federal statute is less stringent than that of Texas, 
for example, which was found to be valid in Stephenson v. Binford.™* 
The relative leniency of Congress is emphasized when it is observed 
that the chief differences between the two statutes lie in the provisions 
concerning (1) operating rights and (2) rates, which, figuratively 
may be said to comprise respectively the backbone and the body of all 
public utility regulation. 

As to the first—operating rights—Congress, through the “grand- 
father” clause,'® has seen fit to continue in business all contract car- 
riers operating on July 1, 1935, and continuously since. The Texas 
statute gave existing contract carriers no such consideration. The 
Federal statute requires that a new contract carrier (that is, one not 
entitled to rights under the “grandfather” clause) shall be fit, willing, 
and able, and that the proposed service will be “consistent with the 
public interest and the national transportation policy” ;** whereas, 


11 Deppman v. Murray, 5 F. Supp. 661 (W. D. Wash. 1934); Stephenson 
v. Binford, supra note 3. 

12 “Tf such legislative action by states is unconstitutional because in violation 
of the due process clause of the Fourteenth Amendment, undoubtedly similar 
federal legislation would be held unconstitutional under the due process clause 
of the Fifth Amendment.” Warren H. Wagner, Common, Contract, and Private 
Motors Carriers Defined and Distinguished (1941) 9 I. C. C. P. Journat 119, 
123, containing an analysis of many motor carrier cases. (The present writer 
does not agree with the view expressed.) 

13 See cases cited in note 3, supra. 

14 Supra note 3. 

15 Supra note 2, § 309 (a); see Note (1937) 6 Gro. Wasu. L. Rev. 93. 

16 The national transportation policy, 54 Stat. 899, 49 U. S. C., notes preced- 
ing §§1, 301, and 901, contemplates a codrdinated national transportation sys- 
tem of water, highway, and rail carriers, and recognition of the inherent advan- 
tages of each. 
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under the Texas statute, a permit was not to be issued either to an 
existing or to a new operator if the Railroad Commission were of 
opinion, after a hearing, “that the proposed operation of any such 
contract carrier will impair the efficient public service of any author- 
ized common carrier then adequately serving the same territory.” 

Prior to the “deadline” of February 12, 1936, some 76,000 motor 
truck operators filed with the Interstate Commerce Commission appli- 
cations claiming rights under the “grandfather” clauses to common 
carrier certificates of public convenience and necessity or contract car- 
rier permits.17 The commission had anticipated that there would be 
confusion in the minds of many as to their status as either common 
or contract carriers ;?* and, therefore, in the printed application forms 
there was supplied an alternative prayer to issue a certificate or a 
permit, according to which authority the commission should find the 
applicant was entitled. 

Such application’® was filed by Earl W. Slagle, doing business as 
Slagle Transfer Company, who sought a contract carrier permit (or, 
in the alternative, a common carrier certificate of public convenience 
and necessity) to transport general commodities over certain specified 
routes in six western states, including Iowa. The Board of Railroad 
Commissioners of Iowa had previously determined that Slagle was a 
contract carrier and by written protest?® opposed the granting of a 
common carrier certificate to operate through that state. As in many 
other cases, the commission found the applicant was not a contract 
carrier but a common carrier, and granted him a certificate of public 
convenience and necessity to transport certain classes of commodities 
in truckload lots.2* Slagle operated under oral and written contracts 
with some 20 patrons and advertised himself to be a “Bonded Con- 
tract Carrier.” The commission observed “that the existence of a 
contract for transportation . . . cannot of itself fix a carrier’s status 
as that of a contract carrier,” and that a contract of carriage exists 


1750th Annual Report of the Interstate Commerce Commission (Nov. 1, 
1936). As of November 1, 1941, there were 22,653 motor carriers operating 
under certificates, permits, or pending “grandfather” applications. Of these, 
approximately 3,000 were passenger carriers. An accurate breakdown is not 
yet available; but it is probable that some 5,000 of these are contract carriers 
of property. 

18 The decisions and statutes have by no means been uniform in describing 
contract carriers,—except as “other than common carriers.” Some of the func- 
tional tests and rules-of-thumb which have been applied to distinguish these 
classes of carriers are discussed by the writer in a term paper, Regulation of 
Contract Carriers (1941), on file in the Law Library, The George Washington 
University. 

19 No. MC-2600. 

20 At the hearing on the application this protestant was not represented. 

21 Slagle Contract Carrier Application, 2 M. C. C. 127 (1937). 
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with respect to every shipment by common carrier. The following 
rule was announced: 


In determining the status of a carrier, the essential considera- 
tion is the general character of his business and of his holding 
out to shippers. Does he confine his services to specially selected 
shippers, or does he, in substance and effect, offer his services, 
within the limits of his capacity, to shippers generally who desire 
such transportation as he undertakes to furnish? The number 
of shippers for whom a carrier performs transportation has a 
bearing on this matter, as has the character of the contracts under 
which the service is furnished. Neither is controlling, but both 
are to be considered, along with other evidentiary facts, in deter- 
mining the general character of the business and nature of the 
undertaking. 


Another carrier, N. S. Craig, doing business as Craig Trucking, 
likewise filed an application,?* seeking a contract carrier permit under 
the “grandfather” clause but was granted a common carrier certifi- 
cate.2* The keynote of the reports in the Craig case is that there 
must have been “specialization” on the part of the applicant to support 
a finding that he is entitled to a “grandfather” contract-carrier per- 
mit.2* As stated by the commission : 


The specialization which we have in mind may consist in the 
rendition of other than the usual physical services for the purpose 
of supplying the peculiar needs of a particular shipper, such, for 
example, as the furnishing of equipment especially designed to 
carry a particular type of commodity, the training of employees 
in the proper handling of particular commodities, or in the sup- 
plying of related nontransportation services such as the assem- 
bling, placing, or servicing of machinery. Or it may consist of 
nothing more than the devotion of all of a carrier’s efforts to the 
service of a particular shipper, or, at most, a very limited number 
of shippers under a continuing arrangement which makes the 
carrier virtually a part of the shipper’s organization.*® 

As the degree of physical specialization which is practiced or 
proposed diminishes, it must, if the contract-carrier status is to 
be preserved or achieved, be replaced by greater specialization 
with respect to shippers, reaching, possibly, to the point of rigid 
devotion to a single shipper.?® 


Commissioner Lee concurred in the finding that Craig was a common 
carrier, but criticized the majority for their departure from the “hold- 


22 No. MC-5724. 

23 Craig Contract Carrier Application, 24 M. C. C. 331 (1940), aff'd 28 
M. C. C. 629 (1941), aff'd (mimeographed report, Dec. 1, 1941), 10 U. S. Law 
Week 2477 (1941). : 

24 Applications for permits to commence new operations would be subject, of 
course, to a similar test. 

2510 U. S. Law Week 2477 (1941). 

26 28 M. C. C. 629, 634 (1941). 
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ing out” test and setting up of “specialization” as a new standard. 
It is unthinkable, however, that the majority would assume to dis- 
card the statutory definitions; and, at the most, the “specialization” 
test should be regarded as a rule-of-thumb to aid in the application of 
the “holding out” test in particular circumstances. 

“Physical. specialization” sufficient to warrant the granting of a 
contract carrier permit was found to exist in the case of the Cole 
Teaming Company. The commission said: ** 


Applicant’s employees load the shipper’s merchandise at night, 
segregate the commodities which are intended for each store, and 
check such freight to see that the proper quantity is forwarded 
to each store in accordance with a list furnished by the shipper. 
Such operations are essentially different from applicant’s com- 
mon-carrier operation, in that the segregation, checking, and 
other services performed by applicant for this shipper are not 
usually performed by a common carrier. Clearly, applicant per- 
forms an individual service designed to meet the peculiar needs 
of this particular shipper, and the operations were and are those 
of a contract carrier. 


With the foregoing should be compared the United States Truck- 
ing Corp. Case** in which the applicant, which operated armored-car 
service, claimed contract carrier status “because of the special service 
performed, and because of the insurance and guardianship features 
incident to its operations.” Although the commission found that this 
was “of necessity . . . a highly specialized service,” it further found 
that the applicant had “complied with any reasonable request from 
that part of the public having need for its service”; and the commis- 
sion concluded that the applicant, as to such specialized service, was 
a common carrier. The writer is of opinion that the status of a car- 
rier should be determined irrespective of incidental services and solely 
with regard to the transportation services performed; and that there 
is no transportation service, however highly specialized, that a carrier 
could not undertake to perform indifferently for those persons having 
need for such service. The value of the “physical specialization” test, 
even as a rule-of-thumb, is doubtful. 

Specialization as to patrons is quite another matter. Recognizing 
in the practical situation that the public engagement or “holding-out,” 
which is the ultimate test of the common carrier, is an illusive sub- 
jective standard, courts and regulatory bodies must accept circum- 
stantial evidence to determine whether a particular carrier is a com- 


ase Teaming Co. Common Carrier Application, 30 M. C. C. 539, 542 
want States Trucking Corp. Contract Carrier Application, 30 M. C. C. 41 
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mon or a contract carrier. Serving a large number of patrons may 
give rise to a presumption that the carrier would serve the general 
public, or a class of the general public, and hence that he so holds 
himself out. Since actions speak louder than words, more weight 
should be given to appearances of a holding out to serve the general 
public than to protestations by the carrier that he is a contract carrier 
and as such reserves the right to pick and choose his patrons.*® 
“Rigid devotion to a single shipper” points strongly to contract car- 
rier status ;*° yet there is no reason to expect such devotion to be 
eternal ;** on the contrary—‘“at some time in his expanding activi- 
ties the truck owner will come to serve so large a portion of the entire 
public capable of employing his services that the courts will hold his 
offering to be general and the status of a common carrier to have 
been assumed.” ** 

These transition situations are not contemplated by the Motor 
Carrier Act. Suppose that one had “grandfather” rights to operate 
as a contract carrier and his business grew until he found himself 
to be a common carrier. At the time of the transition, he abandoned 
his “grandfather” rights by ceasing to operate as a contract carrier ; 
and, unless he can prove that public convenience and necessity require 
his continued operation as a common carrier, he must, under the 
present law, withdraw altogether from the transportation business.** 
Merrill Pregler, doing business as Dairy Despatch Company, barely 
escaped such a dilemma, thanks to the practical wisdom of the com- 
mission and to its refusal to be governed by the doctrine of res judi- 
cata. After preliminary investigation, but without formal hearing, 
the commission on March 24, 1938, entered an order* finding Preg- 
ler to be a common carrier. Thereupon Pregler filed an affidavit and 
petition requesting that he be found a contract carrier and stating, 
in part: 

Applicant does not hold out to transport commodities generally 


for the public, but restricts his operations to dairy products 
under contracts with various creameries and produce houses. 


29 See United States v. California, 297 U. S. 175, 181, 56 Sup. Ct. 421, 80 


L. ed. 567 (1936); Davis v. People, 79 Colo. 642, 247 Pac. 801 (1926). On 
the other hand, if a carrier gives notice that he is a common carrier, such notice 
should be conclusive as to his status. See Fish v. Chapman, supra note 9. 

30 But see H. P. Welch Co. Common Carrier Application, 30 M. C. C. 747, 
756 (1941). 

31 State v. Ooten, 243 N. W. 329 (Iowa 1932). 

32 Daccett, INLAND TRANSPORTATION (2d ed. 1941) 99. 

33 See United States v. Maher, 307 U. S. 148, 59 Sup. Ct. 769, 83 L. ed. 1162 
(1939), rev’g Maher v. United States, 23 F. Supp. 810 (Ore. 1938), noted 
(1940) 8 Gro. Was. L. Rev. 1118 (transition from irregular to regular route 
operation). 

34In No. MC-81459. 
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On April 25, 1938, another order was entered wherein the com- 
mission found Pregler to be a contract carrier. Subsequently he 
sought to extend his operations territorially, and as a contract car- 
rier. Asa result of a formal hearing, Pregler was granted a common 
carrier certificate for the extension of operations ;**° and the com- 
mission reopened his “grandfather” application for further proceed- 
ings. By order of August 10, 1940, Pregler’s “grandfather” opera- 
tions were found to have been those of a common carrier,—in other 
words, the commission found that the transition from contract car- 
rier to common carrier status had occurred prior to the “grandfather” 
date. But a new contract carrier could not fit himself into the pattern 
of the Pregler case. Since the Act does not contemplate that special 
consideration be given to a contract carrier who seeks to provide that 
public convenience and necessity require the performance of similar 
operations as a common carrier, one entering the transportation busi- 
ness for the first time should give serious consideration to the possi- 
bility that he may later, if not now, desire to serve the general public. 

Assuming that the Firra AMENDMENT would prevent the Federal 
government from expressly requiring the assumption of common car- 
rier status as a condition of engaging in interstate or foreign com- 
merce,** substantially the same result may be achieved through ad- 
ministrative action under the present statute. Confusion is injected 


by the proviso to § 309(b), relative to terms and conditions of per- 
mits— 


That no terms, conditions, or limitations shall restrict the 
right of the carrier to substitute or add contracts within the scope 
of the permit, or add to his or its equipment and facilities, within 
the scope of the permit, as the development of the business and 
the demands of the public may require. 


In this proviso the phrase “demands of the public” should not be 
construed as the measure of “the right of the carrier to . . . add con- 
tracts,” for such an interpretation would contemplate unlimited pat- 
ronage of the contract carrier, coextensive with “public convenience 
and necessity,” which is the measure of service peculiar to the com- 
mon carrier. It may be considered settled that a contract carrier 
cannot serve an unlimited number of patrons without assuming com- 
mon carrier status.** To avoid conflict with this principle, the pro- 


35 Pregler Extension of Operations, 23 M. C. C. 691 (1940). 

36 See supra note 12. 

37 “Applicant could not add new contracts in such number and manner as to 
change his status to that of a common carrier without first obtaining proper 
authority to conduct such an operation.” S. D. G. Dress Delivery, Inc., Con- 
tract Carrier Application, 1 M. C. C. 748, 750 (1937); semble Frost Trucking 
Co. v. Railroad Comm. of Calif., 271 U. S. 577, 599 Par. (1926); Gollock Ap- 
plication for Extension of Operations, 1 M. C. C. 161, 165 (1936); Sturlin 
Contract Carrier Application, 1 M. C. C. 411, 412 (1937); Webb Contract 
Carrier Application, 1 M. C. C. 414, 416 (1937). 
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viso may be interpreted, without violence to its language, by constru- 
ing the “demands of the public” phrase (1) as referring to the right 
to add to equipment and facilities, or (2) as synonymous with the 
phrase “consistent with the public interest.” The first alternative 
appears to be preferable, particularly in view of a similar provision** 
relative to common carriers. There appears to be no reason why 
the commission could not adopt, as a declared policy, a rule that the 
transportation of similar commodities within the same territory under 
contracts with two or more patrons shall be prima facie evidence that 
the carrier is a common carrier.** The serving of several patrons 
engaged in competitive commercial pursuits——as, for example, the 
transportation of petroleum products in tank trucks,—would seem 
to negative the idea that the carrier is capable of rendering a special 
or individual service for any one of such patrons. While “rigid devo- 
tion to a single shipper” points to contract carrier status, this indica- 
tion quickly fades out where devotion is to be shared by two or more 
competing shippers. 

Adoption of the suggested policy would, of course, result in the 
reclassification of a large‘number of existing carriers as common 
rather than contract carriers. Substantially all the transportation 
for hire, then, would be done by common carriers bound to serve 
the general public without discrimination. The right of the indi- 
vidual business man, however, to transport his own goods as a pri- 
vate carrier, would be unaffected; and where this business man for 
commercial reasons prefers to have another person do his hauling, 
under a continuing contract, such essentially private transportation 
could still: be conducted as before. The question naturally arises, 
what is to happen to the contract carrier when'‘his one patron decides 
to discontinue the arrangement? A simple answer to this would be 
that, as between the parties, all exigencies should be provided for in 
the contract. But the patron’s failure to continue may be wholly 
involuntary; and a cause of action against an insolvent patron would 


38 See proviso to § 308 (a). 

39 The Wisconsin Railroad Commission, in Re Auto Transportation Com- 
panies, P. U. R. 1930 C 54 (1929) divided motor carriers into six classes, the 
second of which was— 

“The so-called contract carrier who does not hold himself out to haul 
for the public generally but operates under special arrangements made by 
private contract with his patron or patrons. The Commission holds that 
when these private arrangements are made with more than three shippers 
or patrons, the carrier is presumed to become in fact a common rather than 
a contract carrier.” 

Similarly, in McKay v. Public Utilities Commission, 104 Colo. 402, 91 P. 
(2d) 965 (1939) the court gave effect to a statute which provided that trans- 
portation under contracts with more than one patron should be prima facie evi- 
dence that the carrier is a common carrier. 
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be cold comfort to a contract carrier with his fortune tied up in 
trucks and terminal facilities. Elemental fairness requires not that 
he fall with his present, unfortunate patron, but that he be permitted 
to substitute a new patron. On the other hand, the common carrier, 
who as a condition to the right to operate has had to prove “public 
convenience and necessity,” is entitled to protection against encroach- 
ment by the contract carrier, who has had only to demonstrate that 
his operation would be “consistent with the public interest.” Sym- 
pathy for the contract carrier who has lost his principal patron should 
not extend to permission to participate in common carrier traffic as a 
de facto common carrier. The best solution to the problem of dis- 
tressed transportation facilities which thus arises is to cure the cause 
rather than belatedly to allay the effects. Looking to the future, this 
means fewer new contract carriers, and relatively more new common 
carriers where required by public convenience and necessity. The 
requirement that a proposed contract carrier operation be consistent 
with the public interest and the national transportation policy may be 
interpreted as contemplating convincing evidence of: (1) that the 
proposed contract carrier operation is substantially to be in lieu of 
private carrier rather than common carrier service, (2) probability of 
sufficient business to preclude temptation to encroach on common 
carrier traffic and thus to insure continuance of bona fide contract car- 
rier status, (3) subjective intent consistent only with contract carrier 
status and definitely repugnant to even a qualified desire to serve the 
general public to any extent whatever. 

In the matter of rate regulation the Federal statute is again more 
liberal than that of Texas. The Interstate Commerce Commission 
and the Railroad Commission of Texas are empowered to prescribe 
reasonable minimum rates for contract carriers. In prescribing such 
minimum rates, the Interstate Commerce Commission shall not give 
the contract carrier an advantage or preference which would be 
“undue or inconsistent with the public interest and the national trans- 
portation policy.” *° Under the Texas statute, any common carrier 
rate also became the floor for contract carriers. On the other hand, 
the Interstate Commerce Commission, in Cast-Iron Pipe, Pennsylva- 
nia Points to New England, said :** 


The mere fact that the proposed minimum rates are less than 
the rates of competing motor carriers does not establish that the 


40 Supra note 2 § 318 (b). It is the national transportation policy, supra note 
16, “. . . to provide for fair and impartial regulation of all modes of transporta- 
tion subject to the provisions of this Act, so administered as to recognize and 
preserve the inherent advantages of each.” 


4127 M. C. C. 737 (1941). 
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proposed rates are unreasonably low or that their maintenance 
by respondent would constitute an unfair or destructive com- 
petitive practice. 

The Cast-Iron Pipe case was followed in New England M. Rate 
Bureau v. Lewers and McCauley,** in which the commission an- 
nounced the rule that, in considering whether a contract carrier’s rates 
were unduly low, controlling weight should be given to its operat- 
ing expense and not to the rates of competing common carriers. Thus 
far, however, the commission has relied mainly on the force of com- 
petition to regulate the rates of both common and contract carriers ; 
and, as previously suggested,** cutthroat competition is on the wane. 
As to common carriers there have been several proceedings** in 
which minimum rates have been prescribed on a territorial basis; 
but no such large scale prescription has been attempted for contract 
carriers.4° In Petroleum Products—Wyoming Pts. to Missoula, 
Mont.** we find further evidence of the commission’s policy to keep 
ever in mind the distinction between common and contract carriers. 
It often happens, especially in the case of motor carriers, that there 
are inadvertently published two rates which would in terms apply 
contemporaneously to the same shipment. The rule with respect to 
common carriers is that the shipper is entitled to ship at the lower 
of the two rates. In the case cited; the commission announced the 
rule— 


That where conflicting minimum rates have been filed with 
the Commission at different times by the same motor contract 
carrier, the rates in the latest published schedule are the legal 
rates.*? 


In addition to the publication of his minimum** rates in schedules 
which are filed with the commission and open to public inspection, 
the contract carrier has been ordered to submit for the commission’s 


42 30 M. C. C. 651 (1941). 

43 Supra p. 000. 

44 Ex Parte No. MC-14, Motor Carrier Rates in Middle Atlantic States, 4 
M. C. C. 68 (1937) ; Ex Parte No. MC-20, Trunk Line Territory Motor Car- 
rier Rates, 24 M. C. C. 501 (1940); Ex Parte No. MC-21, Central Territory 
Motor Carrier Rates, 8 M. C. C. 233 (1938); Ex Parte No. MC-22, New 
England Motor Carrier Rates, 8 M. C. C. 287 (1938); Ex Parte No. MC-23, 
Midwestern Motor Carrier Rates, 27 M. C. C. 297 (1941); and subsequent 
reports in each case. 

45 The order of investigation in Ex Parte No. MC-27, Central Territory 
Contract Carrier Rates, was vacated and the proceeding discontinued. 

46 Mimeographed report, Feb. 12, 1942, 10 U. S. Law Week 2571 (1942). 

47 As a third possibility, it could be argued that the higher of two conflict- 
ing contract carrier minimum rates should be the legal minimum rate. Fig- 
uratively, where two floors are established, the carrier in reducing his contract 
rate could descend to the higher floor without violating either floor. 

48 By amendment of Sept. 18, 1940, § 318 (a) was clarified to require publica- 
tion of the minimum rates actually maintained and charged. 
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confidential files copies of each contract of transportation entered 
into.*® Perhaps the boldest step in contract carrier regulation by 
an administrative body was taken in Contracts of Contract Carriers.*° 
The commission ordered that all transportation contracts should be 
written, bilateral and ‘“‘cover a series of shipments during a stated 
period of time in contrast to contracts of carriage governing indi- 
vidual shipments . ” By the orders in these two cases the com- 
mission has put itself in position to become better acquainted with the 
actual operating conditions of contract carriers; to see to it that con- 
tract carriers adhere to their published schedules of minimum rates; 
and, through the requirement that contracts cover series of shipments, 
to maintain a clearcut distinction between common and contract car- 
riers, and to make it harder for de facto common carriers to masquer- 
ade as contract carriers. Watter D. Matson. 


Member of the Bar of the District of Columbia. 


ATTEMPTS TO REPATENT AN OLD COMBINATION BY 
IMPROVEMENT OF AN ELEMENT 


In recent years, many cases have been reported in which the 
validity of combination claims in a patent has been challenged on the 
ground that the combination is in fact an old one and that the sole im- 
provement or invention lies in an element’ of the combination. In 
such cases the challenge has been based almost exclusively on the 
authority of two United States Supreme Court decisions, Bassick 
Mfg. Co. v. R. M. Hollingshead Co.? and Lincoln Engineering Co. 
v. Stewart-Warner Corp.,> decided in 1936 and 1938, respectively.‘ 


Decisions Prior to the Bassick and Lincoln Cases 


Prior to the decisions in the Bassick and Lincoln cases, compara- 
tively few suits arose which passed on the question of attempting 
to repatent an old combination where the only improvement was in 
an element. First, those cases will be considered which concerned 


appeals to the courts from decisions of the tribunals of the Patent 
Office.® 


49 Filing of Contracts by Contract Carriers, 2 M. C. C. 55 (1937). 

501 M. C. C. 628 (1937). The far-reaching effect of the order in this case 
is reflected in the vigorous dissenting opinion of Commissioner Lee. 

1In this note, the term “element” will be used to include a subcombination 
as well as a single constituent part of the combination. 

2298 U. S. 415, 56 Sup. Ct. 787, 80 L. ed. 1251 (1936). 

3 303 U. S. 545, 58 Sup. Ct. 662, 82 L. ed. 1008 (1938). ; 

4 These cases will hereafter be referred to as the Bassick and Lincoln cases, 
respectively. 

5 See Seegrist, Old Combination (1941) 23 J. Pat. Orr. Soc. 327. 





EDITORIAL NOTES 91 


In re Ratican® was one of the earlier cases involving the subject 
of this discussion. It was an appeal from the decision of the Com- 
missioner of Patents rejecting claims in a patent application. The 
claims were drawn to a sprinkling wagon having a water tank, supply 
and delivery pipes for the tank and a specifically described nozzle on 
the delivery pipe. In affirming the decision of the Commissioner, the 
court said: 

Assuming for the purposes of this case only, that the im- 
provement in a nozzle heretofore used in street sprinkling and 
street flushing carts amounts to invention, we fully agree with 
the tribunals of the Patent Office that appellant is not entitled 
to a patent for a new combination, for the obvious reason that 
his combination is not new at all. . . . If appellant has made 
an improvement upon the nozzle of the prior art, he is entitled 
to be protected in the use of his invention; but he is certainly 
not entitled to a patent on a new combination merely because he 
has improved a single element of that combination.’ 


The leading decision of the Court of Customs and Patent Appeals 
upon this subject is In re Germantown Trust Co.8 This was an 
appeal from the Board of Appeals of the Patent Office on a rejection 
of claims in a patent application. All of the claims were drawn to 
a combination having as its function the indication, at a distance 
from the fuel tank of an automobile, of the amount of fuel in the 


tank. The Patent Office appears to have conceded that the pressure- 
sensitive rheostat and the specific electrical instrument employed by 
appellant were novel but that the combination as claimed was antici- 
pated by the prior art. The court affirmed the decision of the Board 
of Appeals, saying : 


A combination, to be patentable as such, must disclose a nov- 
elty of codperation between its elements which produces a new 
result and amounts to invention, and the mere fact that some 
elements are themselves novel and possibly patentable does not 
render the combination containing them patentable in the absence 
of such novel cooperative relation in the combination itself.® 


The rule thus laid down appears in its most harsh guise where 
as in the Jn re Ratican and In re Germantown Trust Co. decisions, 
there is no claim to the element, per se, and the court is willing to 
assume that there is invention in the element, yet rejects the com- 
bination as being old. The holding in In re Germantown Trust Co. 
has been followed in several other cases decided by the Court of 


6 36 App. D. C. 95, 1911 C. D. 267 (1910). 
7 Id. at 96. 

857 F. (2d) 365 (C. C. P. A. 1932). 

® Id. at 366. 
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Customs and Patent Appeals, but the authority of these cases is 
somewhat weakened by the fact that in one of them,’° the court did 
not indicate very clearly that it considered that there was invention 
in the element, while in two of the others,“ the applicant had been 
aliowed claims to the element and in still another,’* he had been 
granted an earlier patent covering the element, per se. In these last 
three cases, therefore, the applicant did receive patent protection on 
his element claims, even though he did not on the combination in- 
cluding the element. 


In addition to these cases involving appeals from the tribunals of 
the Patent Office, there were, preceding the Lincoln and Bassick 
cases, a few similar decisions in infringement suits. 


Of these only one may be considered as deciding directly that even 
though there is invention in the element, if the combination in which 
the element is recited is an old one, the claim drawn to that combi- 
nation is invalid. Kodel Electric and Mfg. Co. v. Warren Telechron 
Clock Co.'* was a suit for contributory infringement of a combina- 
tion claim covering an electrical system of time distribution in which 
a specific indicating device was recited. The court conceded the 
validity of claims, in the same patent, covering only the indicating 
device, per se. The court in holding the combination claim invalid 
clearly enunciated the principle on which the Bassick and Lincoln 
decisions were later based: ** 


If a later invention consist solely of the improvement of one of 
the devices theretofore forming a part of an old combination, 
which improvement enables that device to perform its separate 
function in a more efficient and useful manner and thereby pro- 
duce a better result in the operation of the whole or broader com- 
bination, but does this without change in the mode of operation of 
that combination, the patentee of the improvement may have a 
patent which will cover his improvement, but he may not claim 
the broader combination, merely substituting his improved device 
for the means theretofore used to perform the same function 
although less perfectly, for the concept of this combination of 
means regarded as a unit, was not his and was not new. . 


He is entitled to a monopoly only in that which he has in 
fact invented, and that is a monopoly in the right to manufac- 
ture, use and vend the single element which he has improved. 


10 In re Weber, 88 F. (2d) 489 (C. C. P. A., 1937). 


11 Jn re Maybach, 107 F. &) 610 (C. C. P. A. 1939); In re Harris, 107 
F. (2d) 623 (C. C. P. A. 1939). 


12 In re Reed, 76 F. (2d) 907 (C. C. P. A. 1935). 
1862 F. (2d) 692 (C. C. A. 6th, 1933). 
14 Jd. at 694. 
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An important policy consideration in the court’s decision is indi- 
cated by the following further extract from the opinion: *® 


One of the meter-indicators of complainant was sold unre- 
servedly by it to the Union Gas and Electric Co. and it is 
through the use of the current of that company regulated and 
controlled by the meter-indicator so sold that the defendant is 
said to have infringed the patent. This cannot be. By the sale 
the right to entire use of the invention passed . . . including 
the right to use the meter-indicator as a part of a time-distribu- 
tion system. . . . Its (complainant’s) sole ground of complaint 
is that these clocks (electric clocks of customers of the United 
Gas and Electric Co.) were not purchased from complainant. 
The now discredited attempts of patentees in various fields to 
expand the patent monopoly by limitations as to the unpatented 
materials and supplies necessary to the use of the invention is 
presented. 


Langan v. Warren Axe and Tool Co.** seems to be an even stronger 
case than does the Kodel case in that there was but a single claim to 
the combination and the court held the claim invalid even though it 
appeared to be of the opinion’that there was invention in an element 
of the combination. The court below,’* however, decided that the 
element was clearly anticipated and that every element of the com- 
bination was in fact old. The decision of the Circuit Court of Appeals 
in the Langan case’* was strongly relied upon in Jn re Germantown 
Trust Co. and the latter holding is, therefore, to this extent at least, 
upon debatable ground. 

The same principle as that in the Kodel case was stated in two 
other cases’® but was purely dictum as it was held that there was no 
invention in the element, per se, as well as none in the combination. 
In two other infringement suits,”° the principle was urged strongly by 
the defendant, and in another* was stated and accepted by the court, 
but in each of these three cases, the court found that there was in- 
vention in the combination and that claims to the combination were 
infringed. Thus, these cases cannot be said to uphold the principle of 
the Kodel case. 

To summarize the decisions prior to the Bassick and Lincoln cases, 
it is evident that only Jn re Ratican and In re Germantown Trust Co., 


15 Jd. at 695. 

16 184 Fed. 720 (C. C. A. 3d, 1911). 

17 181 Fed. 143 (W. D. Pa. 1910). 

18 Supra note 16. 

19 Troy Wagon Works Co. v. Ohio Trailer Co., 274 Fed. 612 (C. C. A. 6th, 
1921) ; McGrath Holding Corp. v. Anzell, 58 F. (2d) 205 (C. C. A. 2d, 1932). 

20 Galvin Electric Mfg. Co. v. Emerson Electric Mfg. Co., 19 F. (2d) 885 
(C. C. A. 8th, 1927); Denominational Envelope Co. v. Duplex Envelope Co., 
80 F. (2d) 186 (C. C. A. 4th, 1935). 

21 Pelton Water Wheel Co. v. Doble, 190 Fed. 760 (C. C. A. 9th, 1911). 
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involving appeals from Patent Office tribunals, and Kodel Electric and 
Mfg. Co. v. Warren Telechron Clock Co., involving a suit for con- 
tributory infringement, definitely decide that where a combination is 
old, invention in an element of the combination is not sufficient to save 
a claim to the combination from being held invalid. It is to be noted 
that in the Kodel case, the claims to the element, per se, were held 
valid. Thus, the patentee was not deprived of patent protection on 
what the court considered to be his true invention. 


The Bassick and Lincoln Cases 


Both the Bassick and Lincoln cases involved suits for contributory 
infringement of patents having claims drawn to a combination hav- 
ing as its function or purpose the lubrication of bearings, particularly 
on automobiles. Broadly expressed, the combination consisted of a 
grease cup or fitting in communication with the bearing to be lubri- 
cated, a hose, a coupler for connecting the hose to the grease cup and 
a pump for supplying lubricant to the hose under pressure. Patents 
involving this general combination but differing in the specific 
elements of the combination had been the subject of a great deal of 
litigation prior to the Bassick and Lincoln decisions.*? 

In the Bassick case, suit was brought upon Patent No. 1,307,734. 
The patentee had another patent, No. 1,307,733, covering an improve- 
ment in the pin fitting, per se. The Court conceded that there was im- 
provement in the coupling device disclosed in the patent in suit. This 
patent also included claims to the general combination in which was 
included the improved pin fitting already covered, per se, by Patent 
No. 1,307,733. 


The most pertinent part of the decision follows: ** 


The question then is whether . . . the patentee, by improving 
one element of an old combination whose construction and opera- 
tion is otherwise unchanged, may, in effect, repatent the old 
combination by reclaiming it with the improved element substi- 
tuted for the old element. That this cannot be done is shown by 
numerous cases in this and other federal courts. . . 


22“The labors imposed upon the judges in this field of patents on devices to 
contact grease pumps with grease cups during lubrication have passed the bounds 
of reason. We are told in the brief that not less than 400 separate ‘Bassick’ and 
‘Alemite’ patent suits have been prosecuted and there are others. The nozzles 
through which the lubricant is forced from grease cups into standard grease cup 
equipment either fit over and fasten to the grease cups or are manually held 
thrust into them or against them. It seems likely that many of the thousands of 
handy mechanics in these United States could readily make suitable nozzles for 
the purpose. Serious doubts arise whether they have not been deterred by the 
vast multiplication of law suits rather than anticipated by real inventive genius.” 
Min-A-Max Co., Inc. v. Sundholm, 102 F. (2d) 187 (C. C. A. 8th, 1939). 


23 Supra note 2 at 425. 
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We are of the opinion that the owner of the patents cannot 
extend the monopoly of its patent for a pin fitting to preclude the 
use therewith of any grease gun not embodying the improvement 
in the coupling device evidenced by the patent in suit; and can- 
not extend the monopoly of the combination patent in suit to 
prevent the use of a pin fitting which does not infringe the fitting 
patent, 1,307,733, with a gun having a coupler such as that 
claimed in the patent in suit. 

Of the cases referred to in the above quotation as supporting the 
principle announced, the only pertinent ones appear to be the Langan 
v. Warren Axe and Tool Co.** and Troy Wagon Works Co. v. Ohio 
Trailer Co.** and it has already been seen that neither of them is en- 
tirely in point. 

The Court in the Bassick case affirmed the decision of the court be- 
low holding valid claims 1 through 6, 8 and 10, drawn broadly to the 
combination for lubricating bearings but reciting the improved form 
of coupler. Regarding these claims, the Court said: ** 

. the invention has generally been limited to the novel 
means whereby upon the uncoupling of the gun from the pin fit- 
ting a suction is produced which removes excess lubricant from 
the point of contact of the two members. Although in the instant 
case the validity of the claims is denied, we think they disclose 
novelty and invention to the extent indicated. 

It is evident that the Court considered this latter group of claims 
to be drawn to a new combination and thus not to come within the 
principle applied to the remaining claims in suit, claims 14 and 15. 

However, the Court held claims 1 through 6, 8 and 10, not infringed 
in that the grease pump sold by the defendant had no means for pro- 
ducing the suction effect, the only novel feature of the patented com- 
bination. : 

Thus, while the Bassick decision, in the first portion quoted above, 
forcefully states the principle that an old combination cannot be re- 
patented where the only invention lies in an element of the combina- 
tion, the decision is not as strong as it would be if the patentee had 
been left without any patent protection on the improved pin fitting. 
Here, the earlier patent, No. 1,307,733, provided such protection. 

The Lincoln case was a suit for contributory infringement of U. S. 
Patent No. 1,593,791 issued to Butler. The respondent charged that 
the petitioner sold fittings of the type described in the respondent’s 
patent and which were intended to be used with the gun and coupler 
of the patent. The claims of the patent were drawn to the same broad 


24 Supra note 18. 

25 Supra note 19. 

26 Supra note 2 at 420. 
7 
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combination as that with which the Bassick case was concerned. The 
Court said: 7? 


The petitioner’s principal contention is that our decision in the 
Rogers case is controlling. We so hold . . . the combination of 
elements is old in the art . . . a headed nipple or fitting is old 
and unpatentable. A compressor or pump for propelling lubri- 
cant is old and unpatentable as such. The invention, if any, which 
Butler made was an improvement in what he styles in his specifi- 
cations the “chuck” and in his claim a “coupling member.” 

. Butler may have devised a patentable improvement in 
such a chuck . . . but we think he did no more than this. As we 
said of Gullborg in the Rogers case, having hit upon this im- 
provement he did not patent it as such but attempted to claim it 
in combination with other old elements which performed no new 
function in his claimed combination. The patent is therefore 
void as claiming more than the applicant invented. The mere 
aggregation of a number of old parts or elements which, in the 
aggregation, perform or produce no new or different function or 
operation than that theretofore performed or produced by them, 
is not patentable invention. And the improvement of one part of 
an old combination gives no right to claim that improvement in 
combination with other old parts which perform no new func- 
tion in the combination . . . 

We conclude that Butler’s effort, by the use of a combination 
claim, to extend the monopoly of his invention of an improved 
form of chuck or coupler to old parts or elements having no new 


function when operated in connection with the coupler renders 
the claims void.** 


The Lincoln decision states the principle in forceful and unmistak- 
able language for it not only emphasizes the basis of the Bassick case 
but applies it to a situation in which the holding of invalidity is of 
far more harmful consequence to the patentee. In the Lincoln case, 
unlike the Bassick case, all of the claims were drawn to the combina- 
tion so that there were no claims to the element, per se, for the 
patentee to fall back upon. 


Decisions Following the Bassick and Lincoln Cases 


During the few years which have passed since the Bassick and 
Lincoln cases were decided, the principle announced in them has been 
discussed and applied in a very large number of cases. 

One of the more important of the cases in which this rule was used 
as the basis for a holding of invalidity is Standard Stoker Co., Inc. v. 
Berkley Machine Works and Foundry Co., Inc.*® This suit involved 

27 Supra note 3 at 549. 

28 In the decisions in the courts below, 15 F. Supp. 571 (N. D. Ill. 1936) and 
91 F. (2d) 757 (C. C. A. 7th, 1937), it had been held that the Butler patent 


involved a new combination and that it had been contributorily infringed. 
29 29 F. Supp. 349 (E. D. Va. 1938). 
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five different patents, drawn to construction of an automatic stoker, 
which will be referred to as A, B, C, D and E, respectively, for pur- 
poses of clarity. 

As to Patents A, B and E, these contained combination claims only 
while Patents C and D each contained claims both to the combination 
and the element. Contributory infringement of certain of these claims 
of Patents A, B and E and both contributory and direct infringement 
of certain of these claims of Patents C and D was charged. 

Referring to the claims in suit, the court stated: *° 

Each of the claims . . . combined with the particular part or 
member of a stoker that was improved, one or more old parts or 
members that remained unchanged and unimproved; that is to 


say, in each of these claims, only one member of the combina- 
tion was improved by the patented device. 


After a lengthy quotation from the Lincoln case, the Court con- 
tinued : ** 


The Court concludes therefore that plaintiff's combination 
patents and claims are void as claiming in each instance more 
than was invented [and] as a matter of law that defendant in 
supplying the individual parts which were not covered by a 
per se patent, but instead were unimproved by any of the patents, 
and were old in the art and included in combination patents only, 
has not been guilty of any contributory infringement of any of 
the combination patents and claims even if they were held to be 
valid. 


Since Patents A, B and E contained no element claims, the decision 
is, as to these patents, a firm application of the rule of the Bassick and 
Lincoln decisions. As far as Patents C and D are concerned, the rule 
is not so forcefully applied since certain claims to the element, per se, 
in these patents, were held to be valid and infringed. 

It is of interest to note in this connection that, in each of these 
patents the features which had been added to the element (which the 
Court was willing to assume was at least an improvement), in build- 
ing up the combination claims which were held invalid, were purely 
conventional ones in the art.** For example in Patent C, claim 14 
was held valid and infringed. Yet this claim differed from invalid 
claim 13 substantially only in that in the former, the subject of the in- 


30 Jd. at 369. 

31 Td. at 371, 375. 

32“Tn three instances the patentee simply made a better horizontal conveyor 
screw and a better bottom distributor plate in the two other instances. To state 
the matter another way, the conduits, horizontal and elevating; the elevating 
screws, the locomotive, the coal tender or bin, the elbow hopper, the tube and 
the mechanical appliances for operating steam jets in the tube, remained and 
functioned just as before the improvement to the horizontal conveyor screw or 
to the bottom distributor plate was made.” Ibid. 





98 THE GEORGE WASHINGTON LAW REVIEW 


vention, the conveyer screw, was recited as “adapted to be rotatably 
disposed in a fuel receptacle,” while in the latter, it was recited in com- 
bination with “a fuel receptacle or trough” in which the conveyer 
screw was recited as being “disposed.” 


Upon appeal, the Circuit Court of Appeals said: ** 


Since we are in accord with the last-mentioned conclusion of 
non-infringement, we have no occasion to consider the validity 
of the patents. 

The decree of the District Court is modified by omitting those 
parts which adjudicate the issues raised as to the validity of the 
claim of the patents in suit, this court expressing no opinion and 
making no adjudication on said issues and as so modified, the 
decree of the District Court is affirmed. 


This modification of the decision of the District Court does cast 
some doubt on the authority of the District Court’s application of the 
principle of the Lincoln and Bassick cases. 

In American Morgan Co. v. Joy Mfg. Co.,** the defendant in a 
suit for patent infringement, counterclaimed for infringement of its 
own patent. This patent contained combination claims only. In apply- 


ing the principle which was stated in the Lincoln and Bassick cases, 
the court stated: *° 


His claim for invention should have been confined to the new 
element he introduced into the combination. 


Stewart-Warner Corp. v. Rogers*® applied the rule of the Bassick 
case in a suit for contributory infringement of a patent having claims 
drawn to the same general combination as those in the latter case. The 
claims were found invalid and the patentee was left without any pro- 
tection since there were no claims to the element. The court intimated 
that it thought that there was an improvement, at least, in the element. 
This decision was affirmed on appeal.** 

Goodman v. Super Mold Corp.** represents a variation from the 
facts of the last three cases discussed. Here, the patentee was suing 
for infringement of three patents. All three contained combination 
claims only, the combination in each patent being one for a tire re- 
treading mold. The court held the first patent valid and infringed. 
However, as to the other two patents, the court considered that they 
covered an old combination already covered by the first patent and 


33106 F. (2d) 475, 477 (C. C. A. 4th, 1939). 
84 31 F. Supp. 419 (W. D. Pa., 1939). 

85 Td, at 425. 

8615 F. Supp. 410 (W. D. Pa. 1936). 

87101 F. (2d) 762 (C. C. A. 3d, 1939). 
88103 F. (2d) 474 (C. C. A. 9th, 1939). 
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the improvement over the first patent being only in an element, these 
patents were held invalid. Thus, although the patentee retained his 
patent to the original combination, he lost his patent protection as to 
the improvement upon this combination.*® 

Still another variation in the factual situation occurs in Fowler v. 
Honorbilt Products, Inc.*° In this case, the claims were drawn to a 
combination only. Here, the court found the combination to be a new 
one, so that it would not apply the rule of the Bassick and Lincoln 
decisions although the defendant urged that this be done. The claims 
were also found to be infringed directly.*’ 

Portions of the opinion are germane to this discussion. Speaking 
of the decisions in the Lincoln and Bassick cases, it was said: *” 


It is true that unless one has in mind contributory infringe- 
ment it is hard to see how it can be said that by claiming an 
element in combination rather than alone, the patentee broadens 
the scope of his claim. Ordinarily, one would say that if an in- 
ventor refrains from claiming a novel element by itself he dedi- 
cates it to the public except when used in the particular combina- 
tion claimed and so narrows rather than broadens his monopoly.** 


In a large number of other cases, the opinions have referred to the 
principle of the Lincoln and Bassick decisions and the holding has 
supposedly been based upon this principle. Analysis of the decisions 
discloses, however, that in these cases, the court did not consider that 
there was any invention in the element, per se, so that any statement 
of this principle is only dictum. 


Jacques v. Universal Lubricating Systems, Inc.** is an illustration 
of this type of case. This was a suit for direct and contributory in- 
fringement of a patent drawn to the same general combination as that 


39 Williams Mfg. Co. v. United Shoe Machinery Corp., 121 F. (2d) 273 
(C. C. A. 6th, 1941), involved very similar facts. Here, the first patent also 
was attacked on the ground that it was invalid under the rule of the Bassick and 
Lincoln cases. However, the court found that in the first patent, a new com- 
bination was being claimed so that the rule did not apply. 

40 41 F. Supp. 88 (E. D. Pa. 1941). 

‘1 Imperial Brass Mfg. Co. v. wed Forge and Tool Works, Inc., 38 F. 
Supp. 829 (E. D. Pa. 1941) is in accord 

In Weiss v. R. Hoe and Co., 109 F. (2d) 722 (C. C. A. 2d, 1940), direct in- 
fringement of both combination and element claims was charged. The court held 
both types of claims valid and refused to apply the principle of the Bassick and 
Lincoln decisions since it considered the combination to be a new one. The in- 
vention was held to be limited in scope and the claims not infringed. 

42 Supra note 40 at 91. 


43 The Court, in a footnote preceding this quoted material, referred to the 
article mentioned supra note 5 and based its remarks upon that article. For a 
reply to this point of view, see Martin, More on Unpatentable Combination 
Claims (1941) 23 J. Pat. Orr. Soc. 762. 


4422 F. Supp. 458 (W. D. Pa. 1938). 
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with which the Bassick and Lincoln decisions were concerned. On the 
authority of the Bassick case, the claims were held to be neither 
directly nor contributorily infringed. The language of the opinion 
shows clearly that the court considered the claims invalid upon the 
same basis. However, upon these points, the decision represents only 
dictum, since the claims were also found invalid in view of the prior 
art.*® 

Since the decision in the Bassick case, several patent suits involving 
questions other than infringement have stated the principle that an 
old combination may not be repatented simply because there has been 
an invention in an element of the combination. 

In re Allatt ** concerned an appeal from a decision of the Board of 
Appeals of the Patent Office affirming a rejection by the Examiner 
of certain claims in an application for a patent on a machine for mak- 
ing and filling tea bags. The court affirmed the decision of the Board 
of Appeals, on the authority of the Lincoln case. Claims to the ele- 
ment had been allowed in the Patent Office; therefore, this suit does 
not represent the strongest application of the rule. 

American Steel & Wire Co. v. Coe** was a suit under R. S. 4915 
to obtain a patent. The court affirmed the decree of the court below, 
dismissing the bill. In its opinion, the court accepted the theory of 
the Lincoln case. However, since it did not consider that there was 


45 Other cases of this type are: 

Condenser Development Corp. v. Davega-City Radio, Inc., 108 F. (2d) 
174 (C. C. A. 2d, 1939) ; 

Dewey and Aimy Chemical Co. v. Mimex Co., 37 F. Supp. 36 (E. D. 
N. Y. 1941). aff'd 124 F. (2d) 986 (C. C. A. 2d, '1942) (but without men- 
tion of the rule of the Bassick and Lincoln decisions) ; 

Modern Food Process Co., Inc. v. Chester Packing and Provision Co., 
ini)? F. Supp. 751 (E. D. Pa. 1940), aff'd 119 F. (2d) 780 (C. C. A. 3d, 

Thomas and Betts Co. v. Steel City Electric , ian F. (2d) 304 
(C. C. A. 3d, 1941), aff’g 31 F. Supp. 812 (W. D. Pa. 
sc 1099) Electric Signal Co. v. City of Electra, 108 re <2d) 37 (C. C. A. 
t 

Adler Sign Letter Co. v. Wagner Sign Service, 112 F. (2d) 264 
(C. C. A. 7th, 1940) ; 

Simplex Paper Box Corp. v. Boxmakers, Inc., 116 F. (2d) 914 (C. C. A. 
7th, 1940) ; 

Min-A-Max Co., Inc. v. Sundholm, supra note 22, aff’g 24 F. Supp. 89 
(N. D. Iowa 1938) ; 

Willamette- Hyster Co. v. Pacific Car & Foundry Co., 122 F. (2d) 492 
(C. C. A. 9th, 1941) ; 

Anderson Co. v. Lion Products Co., 36 F. Supp. 474 (D. Mass. 1941) ; 

Devendor v. C. and C. Button and Trimming Co., Inc., 27 F. Supp. 38 
(S. D. N. Y. 1938); 

Slaymaker Lock Co. v. Reese, 24 F. Supp. 69 (E. D. Pa. 1938) ; 

Diamond Iron Works, Inc. v. Wisconsin Foundry and Machine Co., 36 F. 
Supp. 378 (W. D. Wis. 1941) ; 

46121 F. (2d) 545 (C. C. P. A. 1941). 


4770 App. D. C. 138, 105 F. (2d) 17 (1939). 
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any invention in an element of the combination, the decision is dictum 
on this point.** 

It is seen, therefore, that of all the decisions applying the rule of the 
Bassick and Lincoln cases, subsequent to those cases, only the Stew- 
art-Warner Corp. v. Rogers, the Goodman v. Super Mold Corp., the 
Standard Stoker Co. and the American Morgan Co. cases actually 
were decided on the basis of this rule. In all of the others, the applica- 
tion of the rule was dictum. 


CONCLUSIONS 


Under R. S. § 4888, an applicant must particularly point out and 
distinctly claim the part, improvement or combination which he claims 
as his invention. Therefore, if a court finds a combination as claimed 
to be an old one, and the only invention to be in an element, it is on 
sound ground in deciding that the combination is invalid. It does not 
matter that the claim to the combination may in fact be more narrow 
than one to the element, per se. The applicant is entitled to protec- 
tion only on that which he has invented.*® 

The Bassick and Lincoln decisions forcefully announced and applied 
the principle that an old combination may not be repatented when the 
sole invention is in an element of the combination. The question of 
whether or not a combination is a new one is ordinarily a difficult one 
to decide. If the court finds that the combination is a new one, the 
rule of the Bassick and Lincoln cases has no pertinence. 

However, it is evident that of all the large number of cases in which 
this rule has been applied since the Bassick and Lincoln decisions, and 
in which the combination was found to be old, in only a very few was 


48 Etten v. Kauffman, 121 F. (2d) 137 (C. C. A. 3d, 1941), is a similar case, 
except that it involved a suit under R. S. § 4915 to determine which of the two 
parties was entitled to a patent. 

See also Oksenholt v. Boyd, 104 F. (2d) 378 (C. C. P. A. 1939). This was an 
appeal by Oksenholt from a decision of the Board of Appeals of the Patent 
Office awarding priority of invention as to the subject-matter of an interference 
to Boyd. Oksenholt attempted to rely upon the rule of the Lincoln case to 
show that the counts of the interference were void to Boyd. However, the 
court refused to consider this question since, as it stated, questions of patentabil- 
ity would not be discussed in interference proceedings. 

49“A patent should be construed in a liberal spirit to sustain the just claim 
of the inventor. This principle is not to be carried so far as to exclude what is 
in it, or to interpolate rie which it does not contain.” Rubber Co. v. Good- 
year, 9 Wall. 788 (U. S. 1869 
ase McClain v. Ortmayer, 141 U. S. 519, 12 Sup. Ct. 76, 36 L. ed. 800 

91 

“Tt is true that in a case of doubt, where the claim is fairly susceptible 
of two constructions, that one will be adopted which will preserve to the 
patentee his actual invention; but if the language of the specification of the 
claim shows clearly what he desired to secure as a monopoly, nothing can 
be held to be an infringement, which does not fall within the terms the 
patentee has himself chosen to express his invention.” This rule is equally 
applicable to the determination of the validity of claims. 
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there considered to be invention in an element of the combination. In 
all of the others, the element itself was found not to involve invention 
and the principle was, accordingly, only dictum. 


The most stringent application of the rule will come in a case where 
there are only combination claims and the court finds these claims in- 
valid, even though there is invention in the element, and direct in- 
fringement of this invention is found to exist or is conceded. 


Althought the rule of the Lincoln and Bassick cases has infrequently 
been applied as a necessary ground of a decision, it is an unques- 
tioned principle at present. There is always the danger that the prin- 
ciple will be utilized in a case where the features added to the inven- 
tive element to make up the combination are purely conventional ones, 
as in the Standard Stoker case. It would seem important for those 
drafting claims to confine the claims to the true invention omitting 
all features not essential to its recitation or else to run the risk of hav- 
ing the claims held invalid as an attempt to extend the monopoly be- 
yond the true invention. LAWRENCE GLASSMAN. 


Tue IMPACT OF THE SHIMADZU DECISION ON RULE 75 


The Rules of Practice of the Patent Office derive their authority 


from the patent laws of the United States... Rule 75 reflects the 
belief that, under those laws, facts showing completion of an inven- 
tion abroad do not determine the date of invention.* This view has 
prevailed for more than fifty years,* despite decisions by lower federal 


1R. S. 483, 35 U. S. C. §6 1940) provides: 

“The Commissioner of Patents, subject to the approval of the Secretary of 
Commerce, may from time to time establish regulations, not inconsistent with 
law, for the conduct of proceedings in the Patent Office.” 

2 Rule 75 is as follows: 

“When an original or reissue application is rejected on reference to an ex- 
pired or unexpired domestic patent which substantially shows or describes but 
does not claim the rejected invention, or on reference to a foreign patent or 
to a printed publication, and the applicant shall make oath to facts showing a 
completion of the invention im this country before the filing of the application 
on which the domestic patent issued, or before the date of the printed publica- 
tion, and shall also make oath that he does not know and does not believe 
that the invention has been in public use or on sale in this country, or patented 
or described in a printed publication in this or any foreign country for more 
than one year* prior to his application, and that he has never abandoned the 
invention, then the patent or publication cited shall not bar the grant of a 
patent to the applicant, unless the date of such patent or printed publication 
be more than one year* prior to the date on which application was filed in this 
country. 


“*In the case of applications for patent filed prior to August 5, 1940, this 
period is two years instead of one year.” (Italics supplied.) 


3 The italicized portion first appeared in the Rule in 1888. 
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courts in infringement suits announcing an inconsistent doctrine.‘ 
When the Supreme Court, in Electric Battery Co. v. Shimadzu,’ 
adopted the rule of these cases, the validity of the geographical 
limitation in Rule 75 was drawn into question.* The issue was 
recently presented for decision to the Court of Customs and Patent 
Appeals, in the case of In re McFarlane." It was held, by a divided 
court, that the limitation was invalid as lacking statutory authoriza- 
tion. In view of the longevity of the Rule, and the division of opinion 
in the court and in the literature on the subject,® the question is 
presented whether the holding was a necessary consequence of the 
reasoning in the Shimadzu case. 

In considering this question, a brief survey of the lower federal 
court cases referred to above will be helpful. The earliest of these 
was Hanifen v. E. H. Godshalk Co.* This contained a dictum to the 
effect that plaintiff, in an infringement suit, may prove completion of 
the invention abroad in order to overcome defenses of anticipation 
and prior public use. Hanifen v. Price,’° an infringement suit involv- 
ing the same patent as the Godshalk case, decided that plaintiff could 
prove completion of the invention abroad to overcome a defense of 
importation into the United States prior to, but within two years of, 
the application date. Welsbach Light Co. v. Incandescent Lamp Co.™ 
allowed plaintiff in an infringement suit to overcome a defense of 
prior public use of less than two years by proof of the date of applica- 
tion for a foreign patent on the same invention as the domestic patent. 
Badische Anilin & Soda Fabrik v. A. Klipstein & Co.* was to the 
same effect. Claude Neon Lights, Inc. v. Rainbow Lights, Inc.™ 
allowed proof of inventive activities abroad to carry the date of 
invention back of the invention date. 

On the strength of the Godshalk, Price and Welsbach opinions, 
the validity of Rule 75 was attacked in the Patent Office, in the case 


4 Hanifen v. E. H. Godshalk Co., 78 Fed. 811 (E. D. Pa. 1896); Hanifen v. 
Price, 96 Fed. 435 (S. D. N. Y. 1899); Welsbach Light Co. v. Incandescent 
Lamp Co., 98 Fed. 613 (C. C. A. 2d, 1899) ; Badische Anilin & Soda Fabrik v. 
A. Klipstein & Co., 125 Fed. 543 (S. D. N. Y. 1903); Claude Neon Lights, Inc, 
v. Rainbow Lights, Inc., 47 F. (2d) 345 (E. D. N. Y. 1931). 

5 307 U. S. 5, 59 Sup. Ct. 244, 83 L. ed. 1071 (1939). 

6 Practice Under Rule 75 (1939) 21 J. Pat. Off. Soc. 319, 329. 

752 U. S. P. Q. 335 (1942). 

8 Compare Klivitzky, Date of Invention Made Abroad (1939) 21 J. Pat. 
Off. Soc. 503 with Bakalar, The Shimadzu Decision, id. at 954. Also see 
seg Note on the Foreign Invention and Rule 75 (1932) 14 J. Pat. Off. 

oc. ; 

9 Supra note 4. 

10 Supra note 4. 

11 Supra note 4. 

12 Supra note 4. 

13 Supra note 4, 
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of Ex parte Grosselin..* The limitation placed by the rule on the 
place of invention was upheld, the decision pointing out that “the 
primary consideration upon which patents are granted is a full and 
complete disclosure to the public in this country”; that reduction of 
an invention to practice abroad does not, per se, place the invention 
in the possession of the American public; and hence, that the date 
of such reduction should not be considered significant in marking the 
priority of the inventor’s claim to reward. 


This was the state of the law when the Supreme Court came to 
consider the problem in the Shimadzu case. The question actually 
presented was whether the owner of a United States patent for an 
invention made but not published or patented abroad could prove, in 
an infringement suit, the date on which the invention was completed 
abroad, for the purpose of overcoming a defense of prior public use 
in this country by the defendant, such public use not amounting to a 
statutory bar.*° It was held that such proof was admissible. The 
petitioner (defendant below) contended that R. S. 4886,1° 488727 


141901 C. D. 248. 


15 The facts of this case, so far as pertinent here, were these: S. conceived 
the invention and reduced it to practice in Japan not later than August, 1919. 
He did not disclose the invention to anyone in the United States before he 
applied for a United States patent in January, 1922. Defendant, without knowl- 
edge of S.’s invention, used the invention publicly in this country in June, 1921. 
The patent was granted in 1926. 

16R. S. 4886, 35 U. S. C. § 31 (1940) provides: 


“Any person who has invented or discovered any new and useful art, machine, 
manufacture, or composition of matter, or any new and useful improvements 
thereof, or who has invented or discovered and asexually reproduced any dis- 
tinct and new variety of plant, other than a tuber- -propagated plant, not known 
or used by others in this country, before his invention or discovery thereof, 
and not patented or described in any printed publication in this or any foreign 
country, before his invention or discovery thereof or more than one year prior 
to his application, and not in public use or on sale in this country for more 
than one year prior to his application, unless the same is proved to have been 
abandoned, may, upon payment of the fees required by law, and other due pro- 
ceeding had, obtain a patent therefor.” 


The statute at the time the Shimadzu patent was issued did not include plants 
as patentable subject matter, and the period for public use, sale, etc. was two 
years instead of one. The amendments since that date obviously do not affect 
the construction of the statute on the question of the place of invention. 

17R. S. 4887, 35 U. S. C. § 32 (1940) provides: 


“No person otherwise entitled thereto shall be debarred from receiving a 
patent for his invention or discovery, nor shall any patent be declared invalid 
by reason of its having been first patented or caused to be patented by the 
inventor or his legal representatives or assigns in a foreign country, unless 
the application for said foreign patent was filed more than twelve months, in 
cases within the provisions of section forty-eight hundred and eighty-six of 
the Revised Statutes, and six months in cases of designs, prior to the filing 
of the application in this country, in which case no patent shall be granted in 
this country. 

An application for patent for an invention or discovery or for a design filed 
in this country by any person who has previously regularly filed an application 
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and 4923,'* considered together, require one who has made an inven- 
tion abroad to take as his date of invention the date of his application 
in the United States, unless prior thereto the invention has been com- 
municated and described to someone in this country, or has been 
patented abroad. With respect to R. S. 4886, the court traced the 
history of corresponding sections in the successive statutes from the 
act of 1790 on, and concluded that the section imposes no limitation 
as to the place of invention or discovery.’® As to R. S. 4887, the 
court noted that its purpose is to permit the filing of applications for 
the same invention in foreign countries and in the United States, 
and that it does not modify any of the provisions of R. S. 4886 so as 
to preclude proof of facts respecting the actual date of invention in a 
foreign country to overcome a bar of prior knowledge or use. R. S. 
4923, the court stated, has no application to a suit by the domestic 


for a patent for the same invention, discovery, or design in a foreign country 
which, by treaty, convention, or law, affords similar privilege to citizens of 
the United States shall have the same force and effect as the same application 
would have if filed in this country on the date on which the application for 
patent for the same invention, discovery, or design was first filed in such for- 
eign country, provided the application in this country is filed within twelve 
months in cases within the provisions of section forty-eight hundred and eighty- 
six of the Revised Statutes, and within six months in cases of designs, from the 
earliest date on which any such foreign application was filed. But no patent 
shall be granted on an application for patent for an invention or discovery or 
a design which had been patented or described in a printed publication in this 
or any foreign country more than one year before the date of the actual filing 
of the application in this country, or which had been in public use or on sale 
in this country for more than one year prior to such filing.” 

The period, at the time the Shimadzu patent was granted, was two years 
instead of one; see note 16 supra. 


18R. S. 4923, 35 U. S. C. § 72 (1940) provides: 


“Whenever it appears that a patentee, at the time of making his application 
for the patent, believed himself to be the original and first inventor or dis- 
coverer of the thing patented, the same shall not be held to be void on account 
of the invention or discovery, or any part thereof, having been known or used 
in a foreign country, before his invention or discovery thereof, if it had not 
been patented or described in a printed publication.” 


19“These successive alterations throw into relief the fact that the section 
makes the criterion of novelty the same whether the invention was conceived 
abroad or in this country. The test is whether the invention was ‘known or used 
by others in this country, before his invention or discovery thereof—’. The 
elements which preclude patentability are a patent, or a description in a printed 
publication in this or any foreign country, which antedates the invention or 
discovery of the applicant. 


“None of the statutes has ever embodied as an element the place of invention 
or discovery, but the change effected by the Act of 1836, and carried forward 
in all succeeding statutes, is the fixation of the actual date of the inventive 
act as the date prior to which the invention must have been known or used to 
justify denial of a patent for want of novelty. The omission of any limitation 
as to the place of invention or discovery precludes a ruling imposing such a 
limitation, especially so since the Act of 1870 expressly limited the area of prior 
knowledge or use to this country.” Electric Battery Co. v. Shimadzu, supra 
note 5, at 11. 
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patentee of a foreign invention against an infringer whose only defense 
is prior knowledge or use not covered by a patent.?° 

In the McFarlane case,” the majority recognized that the facts 
were not parallel to those in the Shimadzu infringement suit, but 
rested its decision on the view that the basic question in both cases 
was the proper construction of R. S. 4886. In the opinion of the 
court, Rule 75 denies to an inventor the right to establish the date 
of a foreign invention by proof of its completion abroad, a right 
which is vouchsafed to him by R. S. 4886, as understood by the 
Supreme Court, in all cases except those governed by the limitative 
provisions of R. S. 4923.27 The meaning of R. S. 4886, which relates 
to the granting of a patent, may not, said the court, be given one 
construction in an infringement suit and another and contrary con- 
struction in ex parte proceedings in the Patent Office.** 


However, several lines of argument have been advanced, in the 
Grosselin case and in the dissent in Jn re McFarlane, to show that the 
reasoning of the Shimadzu decision does not require an invalidation 
of Rule 75. 


The first of these rests on an analogy between the interference 
practice and that under Rule 75.** In interferences, as a result of 


20“This section, on its face, is without application where the litigation is 
between the patentee of a foreign invention, or his assignee, and an alleged 
infringer who defends only in virtue of prior knowledge or use not covered by a 
patent.” Jd. at 13. 


21 The facts in this case were as follows: M.’s application was entitled to 
a date, in this country, of June 3, 1926. The claims were rejected on two U. S. 
patents granted on applications filed December 15, 1923. M. offered an affidavit 
under Rule 75, alleging reduction to practice in England prior to December 15, 
1923. The Patent Office adhered to its rejection, notwithstanding the affidavit. 


22 “The effect of this section is that in an interference between two applicants 
for United States patent, or in an infringement suit where the alleged infringer 
relies upon a United States patent, the application and patent for the domestic 
invention shall have priority despite earlier foreign knowledge and use not 
evidenced by a prior patent or a description in a printed publication.” Electric 
Battery Co. v. Shimadzu, supra note 5, at 13. 


23 Compare the following language in Ex parte Grosselin, supra note 14, at 
254, wherein similar considerations led to the opposite conclusion: “To hold 
that Congress intended to establish two rules of evidence for determining the 
effective date of invention—one to be applied where the rights of applicants 
were to be determined inter partes and another where they were to be deter- 
mined ex parte—would lead to endless confusion. A question which is ex parte 
one day may be raised inter partes the next.” 


24 “The statutes make no provision directly by which an applicant may estab- 
lish his right to a patent over a reference showing and describing, but not 
claiming, the invention by proving that he is in fact the first and original inven- 
tor. There can be no contest where the reference is not a United States appli- 
cation or patent claiming the invention. By analogy to the statute relating 
to interferences, however, the applicant should be permitted to show in some 
way that he is the prior inventor and entitled to a patent in spite of the refer- 
ence, and since there can be no contest the Office by rule 75 permits him to 
make an ex parte showing of his rights. In that ex parte showing, however, 
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R. S. 4823, testimony tending to prove a date of actual invention in a 
foreign country is inadmissible.** It is argued that a similar rule 
should apply in the practice under Rule 75.*® The cases are readily 
distinguishable, however. In an interference between a foreign in- 
ventor—applicant and a domestic patentee, the claim of the foreign 
inventor that he is prior is in derogation of a right protected by a 
domestic patent, and R. S. 4923 applies. But in Rule 75 proceedings, 
where the reference relied upon is an unexpired domestic patent, that 
patent does not claim the same invention as does the application.** 
Hence, the applicant’s claim is not in derogation of a patent, and 
R. S. 4923 does not apply; and there is no statutory basis for exclu- 
sion of testimony tending to prove completion of the invention abroad. 
Where the reference relied upon is an expired domestic patent or a 
foreign patent, or a mere publication, it is even clearer that R. S. 
4923 is not pertinent. Moreover, while the application of R. S. 4923 
in interferences where all parties are applicants is sanctioned by long 
usage,”* it is at least open to question whether it has a strict statutory 
authorization.*® Whatever the validity of its application to such inter- 


it requires the same kind of facts to be set forth which, if true, would establish 
prima facie his right to a patent even if the reference claimed the invention. 
The whole proceeding is by analogy to the interference practice and therefore it 
follows that practice as closely as possible. This is necessary for the protection 
of the public.” Jd. at 253. (Italics supplied.) 

25 The cases are collected in footnote 8 to a Note (1939) 8 Gro. Wasu. 
L. Rev. 80. 

26 “T cannot attribute to Congress the intent of giving a foreign inventor in 
an ex parte case the right to establish his priority of invention over a cited 
reference by relying upon the completion of his invention abroad and at the 
same time denying him the right to prove the same fact when he is in a contest 
for priority.” Bland, J., dissenting in Jn re McFarlane, supra note 7, at 340. 

27 If it did, the proceedings would be by way of interference rather than under 
Rule 75; see Practice Under Rule 75, supra note 6, at 336. 

28 For instance, it is approved by the Supreme Court in a dictum in the 
Shimadzu case, supra note 22. 


29 Cf. Bakalar, supra note 8, at 957: 


“On the other hand, R. S. 4923 is specifically restricted to a patentee and deals 
solely with the limitation on the votdance or invalidation of his patent. No- 
where is therein a specific provision precluding the denial [sic] of a patent td 
an applicant. Consequently, the Office is not forbidden by R. S. 4923 from 
granting a patent to a foreign applicant based on earlier foreign acts in an 
interference with a domestic applicant, and, in the extreme case where the 
other interferent is a domestic inventor and patentee, the Office would not be 
violating R. S. 4923 per se on issuing a second patent to the foreign applicant 
since the second grant does not in and of itself void the first patent.” Also, 
id. at 958: “In any interference proceeding involving two parties there are three 
main situations, i. e.: 

“1. Where the foreign inventor is the patentee; 

“2. Where both parties are applicants, and; 

“3. Where the domestic inventor is the patentee. 


“R. S. 4923 would not be involved in the first two situations and the only 
point for consideration would be whether R. S. 4886 prohibits the foreign 





108 THE GEORGE WASHINGTON LAW REVIEW 


ferences, and whatever the legislative motive originally inducing its 
passage,®° R. S. 4923 clearly does not cover a situation where there 
is but one party, and that an applicant. 


A second distinction suggested to show that the Shimadzu doctrine 
did not require the result of the McFarlane decision is that the former 
involved a defense of prior use or knowledge, the latter a defense of 
prior publication.** The significance of the distinction is impliedly 
that a publication confers the benefit of an invention on the public, 
whereas a prior use does not;** that where an invention has been 
published, a subsequent communication to the public in a patent 
application is not sufficient consideration for the grant of a patent ;** 
whereas, where there has been merely a prior use, a subsequent com- 
munication to the public may still be such a contribution as to merit 
the award of a patent. If this is the true meaning of the argument, 
it is not well taken. Publication, and prior use or knowledge in this 


inventor from proving earlier foreign acts of inventorship. As the prohibition 
is not expressly provided for, it would appear that evidence of such earlier 
foreign acts is admissible on a straight priority contest.” 


30 “The purpose of the patent law is, as stated in the Constitution, ‘to promote 
the progress of science and the useful arts,’ and this means progress in this 
country. Anything which does not give the invention to the public of this 
country will not promote such progress, and therefore Congress has provided, 
in section 4923 of the Revised Statutes, that when a party has obtained a patent it 

‘shall not be held to be void on account of the invention or discovery, or 
any part thereof, having been known or used in a foreign country, before 
his invention or discovery thereof, if it had not been patented or described 
in a printed publication.’ ” 


Ex parte Grosselin, supra note 14, at 251. (Italics supplied.) 


31 In the McFarlane case, Judge Bland, dissenting, quotes from the brief of 
the Solicitor for the Patent Office: “As the Supreme Court was careful to 
point out, as has hereinbefore been noted, the case before the Supreme Court 
did not involve by way of anticipatory matter, either a printed publication or a 
domestic patent. The matter raised by way of anticipation was merely knowl- 
edge by another party and the part who had the knowledge in this country 
had never presented it to the Patent Office in an application for a United States 
patent.” 


In the Grosselin decision, supra note 14, at 256, appears the following: 
. in none of those cases (i.e. the Hanifen and Welsbach cases) was the 
invention described in a patent or publication. In the present case there is no 
question of an infringer, but merely the question as to the rights of the public 
to the invention after it has been put fully into its knowledge by publication.” 


82 The portion quoted from the Solicitor’s brief, supra note 32, implies that 
the invention is not put fully into the knowledge of the public by prior “use or 
knowledge”! Cf. the following: “It may well be that the possibility of the 
general public being taught how to practice the invention is greater in the 
case of a foreign disclosure than in an unpublished domestic use.” Klivitzky, 
supra note 8, at 510. 

33 Bland, J., dissenting in In re McFarlane, supra note 7, at 341: “True 
enough, we give foreigners patents in this country as they do us, but we reward 
them because of what they do for us, and they have done nothing for us unless 
they disclose their inventions here, and the appellant disclosed his too late.” 
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country (the two defenses attempted to be distinguished), are equally 
effective as bars.** Moreover, in its citation of the previous lower 
federal court decisions in the Shimadzu case, the Supreme Court did 
not distinguish between the Neon Lights case, involving a defense 
of prior publication, and cases such as Hanifen v. Price, in which the 
defense was prior use; and it is obvious that the decision did not 
depend on the difference between these two defenses. 


Finally, it is suggested that the description “any person who has 
invented,” in R. S. 4886, does not always indicate the first inventor in 
fact. Mason v. Hepburn*®* and two other cases*® are cited as illus- 
trative of situations in which the first inventor in fact was held not 
to be the first inventor in law, because he did not first give the Ameri- 
can public the benefit of his invention; and it is implied that because 
the foreign inventor who files after use or knowledge in the United 
States similarly does not give any invention to the public, until too 
late, he too should be held not to be the first inventor in law. The 
cases cited in illustration are hardly apposite. They all involved sit- 
uations in which the inventor was precluded from making his claim 
of priority because of an equitable estoppel. It is submitted that no 
estoppel should operate against the foreign inventor merely because 
his invention was not completed in the United States. Moreover, this 
argument involves an inconsistency with that discussed in the preced- 


ing paragraph, depending on the distinction between publication and 
prior use as defenses. If prior use is not such communication of the 
invention to the public as will rank with publication for the purpose 
of resisting proof of completion abroad, it should not be considered 
such a communication as to antedate the contribution made by a 
foreign inventor when he files his application in this country. 


The intention of Congress may all along have been, as suggested in 
the Grosselin decision, to prefer the inventor who first makes his 
invention available to the American public by filing an application in 
this country. If the supposition be true, it is equally true, on the 
authority of the Supreme Court, that the intention is not given effect 
in the statutes as now written. The decision in Jn re McFarlane 
would therefore seem to be sound in principle. Despite the finding 
of invalidity, however, it is questionable whether Rule 75 will be 
amended to remove the offending phrase “in this country,” in view 


34 Under the provisions of R. S. 4886, supra note 16. 
3513 App. D. C. 86 (1898). 


36 Blackford v. Wilder, 28 App. D. C. 535 (1907); Miller v. Hayman, 46 F. 
(2d) 188 (C. C. P. A., 1931). 
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of legislation now pending to prohibit proof of acts done by an 
inventor in foreign countries.*” SAMUEL L. WELT. 


37H. R. 2519 was passed by the House of Representatives July 7, 1941. It 
amends R. S. 4886, supra note 16, by adding at the end thereof the following: 

“In proceedings in the Patent Office and in the courts of the United States, 
an applicant for a patent, or patentee, shall not be permitted to establish his 
date of invention or discovery by reference to knowledge or use thereof, or 
other activity with respect thereto, in a country foreign to the United States, 
other than the filing in a foreign country of an application for a patent for the 
same invention or discovery which, in accordance with the provisions of section 
4887 of the Revised Statutes, is entitled to have the same force and effect as it 
would have had if filed in this country on the date on which it was filed in such 
foreign country. 

“Provided, that the phrase ‘country foreign to the United States’ shall not be 
construed to include any territory or area under the control or jurisdiction or 
in the possession of the United States acquired by lease, or otherwise, for 
military, naval, national defense, or other purpose from any foreign country.” 
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CONSTITUTIONAL LAw—War PowEers—ComMMopitTy RATIONING 
—“TAKING” UNDER THE FIFTH AMENDMENT.—OPA issued a 
freezing order on rubber tires for seventeen days, thereafter tires to 
be sold only to those having the requisite rationing certificate. De- 
fendant challenged the constitutionality of the regulation under the 
Fifth Amendment which provides that private property shall not be 
taken for public use without just compensation. Held, that this is 
not a “taking” of property, but a regulation for its disposition, and, 
therefore, is not within the purview of the Fifth Amendment. Hen- 
derson v. Bryan, 46 F. Supp. 682 (S. D. Calif. 1942). 

The courts have used various approaches to resolve the question 
of what constitutes a taking. In the Legal Tender Cases, 12 Wall. 
457, 551, 20 L. ed. 287 (1870), the court stated that the taking must 
be an actual physical appropriation. This view, however, has not per- 
sisted, for the courts have considered it a taking even where the action 
of the government is not specifically directed toward the property in 
question. In this category, a distinction has been made between an 
impairment of property rights as a direct result of governmental ac- 
tion and that sustained as a consequential result. Where the govern- 
ment, in the exercise of its power to improve navigation, built dams, 
thereby flooding the plaintiff’s land and rendering it valueless, courts 
have construed this as a direct injury to the plaintiff’s property, which 
constitutes a taking. Pumpelly v. Green Bay Canal Co., 13 Wall. 
166, 20 L. ed. 557 (1871); U.S. v. Lynah, 188 U. S. 444, 23 Sup. 
Ct. 349, 47 L. ed. 539 (1902) ; U. S. v. Cress, 243 U. S. 316, 37 Sup. 
Ct. 380, 60 L. ed. 746 (1916) ; Jacobs v. U. S., 290 U. S. 13, 54 Sup. 
Ct. 26, 78 L. ed. 142 (1933). On the other hand, in fact situations 
which appeared to be similar, the injury has been considered only 
consequential, not constituting a taking. Gibson v. U. S., 166 U. S. 
269, 17 Sup. Ct. 578, 41 L. ed. 996 (1897); Bedford v. U. S., 192 
U. S. 217, 24 Sup. Ct. 238, 48 L. ed. 414 (1904) ; Jackson v. U. S., 
230 U.S. 1, 33 Sup. Ct. 1011, 57 L. ed. 414 (1912) ; Franklin v. U.S., 
16 F. Supp. 253, aff'd 101 F. (2d) 459 (1936). A further extension 
and application of the concept of taking has occurred where property 
interests have been impaired as a consequence of regulatory action by 
the government. The courts have met this contention by saying the 
injury is only a remote incident to the broad governmental purpose 
of the regulation. Thus, during World War I, the prohibition upon 
the sale of distilled spirits for beverage purposes was held not a tak- 
ing. Ruppert v. Caffey, 251 U. S. 264, 40 Sup. Ct. 141, 64 L. ed. 
260 (1920); Hamilton v. Kentucky Distilleries & Warehouse Co., 
251 U. S. 146, 40 Sup. Ct. 106, 64 L. ed. 194 (1919). This same 
line of reasoning was applied to the price fixing cases under the Lever 
Act where plaintiff was constrained to sell, if at all, at less than his 
contract price. Morrisdale Coal Co. v. U. S., 55 Ct. Cl. 310, 259 
U. S. 188, 42 Sup. Ct. 481, 66 L. ed. 892 (1922); Pine Hill Coal 
Co. v. U. S., 259 U. S. 191, 42 Sup. Ct. 482, 66 L. ed. 894 (1922). 

8 [111] 
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As the Supreme Court stated, plaintiff was deprived only of “the 
right or opportunity by negotiation to obtain more than his coal was 
worth.” Highland v. Russel Car & Snow Plow Co., 279 U. S. 253, 
262, 49 Sup. Ct. 314, 317, 73 L. ed. 688, 692 (1929). So also where 
the government requisitioned from the seller property which plaintiff 
had contracted to purchase, this destruction of the right to obtain the 
goods was not considered a taking. Omnia Commercial Co. v. U. S., 
261 U. S. 502, 43 Sup. Ct. 437, 67 L. ed. 773 (1923); cf. Interna- 
tional Paper Co. v. U. S., 282 U. S. 399, 51 Sup. Ct. 176, 75 L. ed. 
410 (1931). This view has continued and is reflected in recent cases 
regarding freezing orders on tires. The courts admit that the meas- 
ure works a hardship but deny there is a taking. Henderson v. 
Smith-Douglass Inc., 44 F. Supp. 681 (E. D. Va. 1942); Standard 
Oil of Kansas v. Angle, 128 F. (2d) 728 (C. C. A. 5th, 1942). The 
fact that governmental action is necessitated by exigencies of war, 
however, does not limit the applicability of the Fifth Amendment. 
U. S. v. L. Cohen Grocery Co., 255 U. S. 81, 41 Sup. Ct. 298, 65 
L. ed. 516 (1921). 

The thread running through these regulatory cases is that the in- 
jury occasioned is too remote from the specific governmental act to 
label it a taking. It would seem that in practical effect an impairment 
of property interests can be effected as much by the impact of regu- 
latory action as by direct appropriation. What constitutes a taking 
should turn on the determination of who would and should bear the 
loss resulting from the governmental action, whatever form it takes. 
If the burden would fall chiefly on those injured, rather than upon 
the public generally, then it should be considered a taking. Michigan 
Central Railroad v. Slack, 22 Int. Rev. Rec. 337, app. 100 U. S. 595, 
25 L. ed. 647 (1879). This latter theory adequately supports the 
holding in the instant case since Pus. No. 549, 77th Cone., Act of 
May 11, 1942, affords relief to dealers in rationed goods, whereby 
they may sell their stock to the Reconstruction Finance Corporation. 
Thus Congress has provided that the public and not the individual 
will bear the loss. H. A. A. 


CoNSTITUTIONAL LAW—FREEDOM OF RELIGION—FLAG SALUTE— 
Duty or Lower FEDERAL Court To FoLLow UNREVERSED DECI- 
SIONS OF SUPREME CourT.—Plaintiffs, members of a religious sect 
known as Jehovah’s Witnesses, brought suit in the District Court for 
the Southern District of West Virginia to enjoin defendants from en- 
forcing a regulation requiring children to salute the United States 
flag. The salute was contrary to the religious beliefs of plaintiffs’ sect. 
Held, that the injunction should be granted. The decision in Miners- 
ville School District v. Gobitis, 310 U. S. 586, 60 Sup. Ct. 1010, 84 
L. ed. 1375 (1939), though unreversed, is not controlling since a 
majority of the present members of the Supreme Court who have ex- 
pressed an opinion have indicated that the holding therein is unsound. 
Barnette v. West Virginia State Board of Education, 11 U. S. Law 
Week 2300 (S. D. West Va. Oct. 6, 1942). 

The storm of protest evoked by the decision of the United States 
Supreme Court in Minersville School District v. Gobitis, 310 U. S. 
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586, 60 Sup. Ct. 1010, 84 L. ed. 1375 (1939), has been recorded in 
numerous law reviews. (1941) 6 Mo. L. Rev. 106; (1941) 19 N. Y. 
U. L. Q. Rev. 31; (1941) 1 Birt or Ricuts Rev. 267; (1940) 26 
Corn. L. Q. 127; (1940) 15 Wasu. L. Rev. 265. The Gobitis deci- 
sion was foreshadowed by Johnson v. Town of Deerfield, 25 F. Supp. 
918 (D. Mass. 1939), aff’d 306 U. S. 621, 59 Sup. Ct. 791, 83 L. ed. 
1027 (1939), rehearing den. 307 U. S. 650, 59 Sup. Ct. 832, 83 L. ed. 
1529 (1939), involving a compulsory flag salute statute which had 
been upheld in the lower court. See (1940) 8 Geo. Wasu L. Rev. 
1094. After the Johnson case, the children involved were committed 
to a reformatory. (1940) 53 Harv. L. Rev. 579, 605. Following the 
Gobitis case, a state supreme court refused to enforce an order com- 
mitting children who had refused to salute the flag to a State Indus- 
trial School as delinquents, State v. Lefebvre, 20 A. (2d) 185 (N. H. 
1941), 19 N. Y. U. L. Q. Rev. 31, 42, 43; but in State v. Davis, 120 
P. (2d) 808 (Ariz. 1942), the Supreme Court of Arizona held that 
an information alleging that defendants had instructed and com- 
manded their children not to salute the flag was sufficient to charge 
them with the crime of contributing to the delinquency of a minor. 


The District Court in the instant case refused to follow the Gobitis 
case on the ground that subsequent developments had impaired its 
authority. In Jones v. Opelika, 62 Sup. Ct. 1231, 86 L. ed. 1174 (Adv. 
Op. 1942), three of the justices who had concurred in the majority 
opinion in the Gobitis case expressed the view, in a special dissenting 
opinion, that the case had been wrongly decided. Chief Justice Stone 
having dissented in the Gobitis case, four of the present members of 
the Supreme Court are now opposed to the view expressed therein, 
while only three are on record as favoring it. 

Generally the duty of a lower federal court to follow an unreversed 
decision of the Supreme Court, if in point, is clear. Elmendorf v. 
Taylor, 23 U. S. 152, 10 Wheat. 152, 6 L. ed. 289 (1825); Title 
Guarantee & Trust Co. v. Edwards, 290 Fed. 617 (S. D. N. Y. 
1922), error dis. 263 U. S. 672, 44 Sup. Ct. 4, 68 L. ed. 499 (1923) ; 
Blunt v. Kelly, 41 F. Supp. 721 (D. N. J. 1941). Modification or 
reversal of a rule announced by the Supreme Court is the function of 
that tribunal alone. Folding Furniture Works v. Industrial Comm. of 
Wisc., 300 Fed. 991 (W. D. Wisc. 1924). The holding of the Su- 
preme Court in a majority opinion is binding upon a district court, 
not the statements made in a dissenting opinion. United States v. 
Aluminum Co. of America, 2 F. D. R. 224, 231, 232 (S. D. N. Y. 
1941). Uniformity of federal decisions has always been a strong 
policy. A district court decision will generally be respected by other 
district courts, U. S. ex rel. Hughes v. Gault, 13 F. (2d) 225 (S. D. 
Ia. 1925), aff'd 271 U. S. 142, 46 Sup. Ct. 459, 70 L. ed. 875 (1926), 
and a circuit court of appeals decision will generally be given weight 
in another circuit, The Bleakley No. 76, 56 F. (2d) 1037 (S. D.N. Y. 
1932, unless clearly erroneous. Decisions of the United States Su- 
preme Court in cases involving federal questions are binding upon 
state courts, Provident Inst. v. State of Mass., 73 U. S. 611, 6 Wall. 
611, 18 L. ed. 907 (1867); as to federal jurisdiction, United Land 
Ass'n v. Abrahams, 208 U. S. 614, 28 Sup. Ct. 569, 52 L. ed. 645 
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(1908) ; as to questions arising under the Federal Constitution, State 
v. Davis, 120 P. (2d) 808, 810 (Ariz. 1942). 

But a lower federal court has a duty to uphold the Constitution 
and to decide federal or state constitutional issues which arise and are 
necessary to the disposition of cases before it. Rottschaefer, Constitu- 
tional Law (1939) §§ 10-12, p. 16. And when an old decision of the 
Supreme Court has not been overruled, but economic conditions have 
changed so greatly that the case is no longer of any value, it would 
seem proper for a lower court to speak out against such a precedent 
and decide the other way. Ex Parte Tigner, 139 A. 452, 132 S. W. 
(2d) 885 (Tex. Cr. App. 1939), aff'd 310 U. S. 141, 60 Sup. Ct. 879, 
84 L. ed. 1124 (1940), rehearing den. 310 U. S. 659, 60 Sup. Ct. 471, 
&+ L. ed. 1422 (1940). District courts have refused to follow an un- 
reversed, though narrowed, Supreme Court decision because they 
were convinced the decision was unsound. Louisville & N. R. Co. v. 
Western Union Tel. Co., 218 Fed. 91 (E. D. Ky. 1914), app. dis. 
242 U. S. 665, 37 Sup. Ct. 240, 61 L. ed. 551 (1917); James v. 
Amarillo City Light & Water Co., 251 Fed. 337 (N. D. Tex. 1918). 
“When a lower court perceives a pronounced new doctrinal trend in 
Supreme Court decisions, it is its duty, cautiously to be sure, to follow 
not to resist it.” Perkins v. Endicott Johnson Corp., 128 F. (2d) 208, 
218 (C. C. A. 2d, 1942). See (1941) 50 Yate L. J. 1448, where the 
suggestion is made that lower courts substitute the query: ‘What 
would the Supreme Court do?” for “What has the Supreme Court 
done?” Compare: “. . . stare decisis is a principle of policy and 
not a mechanical formula of adherence to the latest decision,” Helver- 
ing v. Hallock, 309 U. S. 106, 60 Sup. Ct. 444, 84 L. ed. 604 (1940). 

The paramount obligation of the District Court in the instant case 
was to apply the Constitution, and it is submitted that the court, being 
convinced that the Gobitis decision was erroneous, was justified, in 
view of the doubt cast upon the Gobitis case by members of the Su- 
preme Court, in refusing to follow it. M. D. 


CONSTITUTIONAL LAW— FREEDOM OF RELIGION, PRESS AND 
SPEECH—LICENSING ORDINANCES.—An ordinance of Opelika, Ala- 
bama, provided that book agents (Bibles excepted) should pay a 
$10.00 license fee per annum. For transient agents the fee was $5.00. 
This fee was in addition to a 50c issuance fee. The license was sub- 
ject to revocation in the discretion of the city commissioners. A Fort 
Smith, Arkansas, ordinance provided that “persons peddling dry 
goods . . . or other articles not specifically mentioned” should ob- 
tain a license by paying a fee of $25.00 per month, $10.00 per week 
or $2.50 per day. Casa Grande, Arizona, by ordinance made tran- 
sient merchant peddlers and street vendors subject to a quarterly 
license fee of $25.00. Granting of the licenses was not discretionary. 
Defendants, regularly ordained ministers of the denomination com- 
monly known as Jehovah’s Witnesses, following what they believe to 
be the teachings of the Scriptures, were selling and giving away books 
and pamphlets on their religion. They had refused to apply for a 
license and alleged the ordinances were invalid under the Fourteenth 
Amendment. An additional objection to the discretion of revocation 
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was raised to the Opelika ordinance. Held, that a non-discriminatory 
license fee presumably appropriate in amount imposed upon trans- 
actions which partake more of a commercial than a religious aspect 
is constitutional (four Judges dissenting). Jones v. City of Opelika; 
Bowden v. City of Fort Smith; Jobin v. State of Arizona, 62 Sup. 
Ct. 1231, 86 L. Ed. 1174 (Adv. Op.) (1942). (Petition for rehear- 
ing pending.) 

Freedom of speech, religion and press, which is protected by the 
First Amendment from invasion by congressional action, is equally 
protected from infringement by the states by the Fourteenth Amend- 
ment. Near v. Minnesota, 283 U. S. 697, 707, 51 Sup. Ct. 625, 628, 
75 L. Ed. 1357, 1363 (1930) ; Grosjean v. American Press Co., 297 
U. S. 233, 244, 56 Sup. Ct. 444, 446, 80 L. Ed. 660, 665 (1936) ; 
De Jonge v. Oregon, 299 U. S. 353, 364, 57 Sup. Ct. 255, 260, 81 
L. Ed. 278, 283 (1936); Schneider v. State, 308 U. S. 147, 160, 
60 Sup. Ct. 146, 150, 84 L. Ed. 155, 164 (1939); Lovell v. City of 
Griffin, 303 U. S. 444, 450, 58 Sup. Ct. 666, 668, 82 L. Ed. 949, 953 
(1938). Municipal ordinances adopted under state authority consti- 
tute state action and are within the prohibition of the Amendment. 
Lovell v. City of Griffin, supra. The freedoms which are protected 
by the Constitution are not absolute. The state may compel citizens 
to render military service. Selective Draft Law Cases, 245 U. S. 366, 
38 Sup. Ct. 159, 62 L. Ed. 349 (1918). A student may be subjected 
to military training despite his religious objections. Hamilton v. 
Regents, 293 U. S. 245, 55 Sup. Ct. 197, 79 L. Ed. 343 (1934). 
Religious practices which are considered dangerous to morals may be 
suppressed. Davis v. Beason, 133 U. S. 333, 10 Sup. Ct. 299, 33 
L. Ed. 637 (1890) (polygamy). Religious convictions do not relieve 
the individual from obedience to an otherwise valid general law not 
aimed at the promotion or restriction of religious beliefs. Miners- 
ville District v. Gobitis, 310 U. S. 586, 594, 60 Sup. Ct. 1010, 1012, 
84 L. Ed. 1375, 1379, 127 A. L. R. 1502 (1940) (flag salute). One 
who commits a breach of peace and who thereafter claims the protec- 
tion of the Fourteenth Amendment will not be excused. Chaplinsky 
v. New Hampshire, 315 U. S. 568, 62 Sup. Ct. 766, 86 L. Ed. 671 
(Adv. Op.) (1942). Municipalities may forbid distribution of cir- 
culars containing advertising matter, although the advertising matter 
may be coupled with a protest against the acts of a city official. Val- 
entine v. Crestensen, 62 Sup. Ct. 920, 86 L. Ed. 861 (Adv. Op.) 
(1942). 

If the issuance of licenses for the distribution of information is dis- 
cretionary upon the issuing official, such license is an unconstitu- 
tional violation of the Fourteenth Amendment. Schneider v. State, 
supra. Lovell vy. City of Griffin, supra. Also to condition the solici- 
tation of aid for the perpetuation of religious views or systems upon 
a license the grant of which rests upon the determination by state 
authority of what is a religious cause is to lay a forbidden burden 
upon the exercise of liberty protected by the Constitution. Cantwell 
v. Connecticut, 310 U. S. 296, 307, 60 Sup. Ct. 900, 904-905, 84 L. 
Ed. 1213, 1219, 128 A. L. R. 1361 (1939). An ordinance absolutely 
prohibiting the distribution of handbills and circulars in any public 
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place was held invalid in Hague v. C. I. O., 307 U. S. 496, 59 Sup. 
Ct. 954, 83 L. Ed. 1423 (1939). A state statute imposing, for reve- 
nue, annual privilege taxes measured by the amount of business is not 
as to newspapers violative of the Fourteenth Amendment as abridging 
the freedom of the press. Giragi v. Moore, 49 Ariz. 74, 64 P. (2d) 
819, 110 A. L. R. 320 (1936), appeal dismissed 301 U. S. 670, 
57 Sup. Ct. 946, 81 L. ed. 1334 (1937). But a discriminatory tax 
imposed on newspapers with a circulation of more than 20,000 
copies a week is invalid. Grosjean v. American Press Co., 297 
U. S. 233, 56 Sup. Ct. 444, 80 L. Ed. 660 (1936). When a consti- 
tutional question is in issue, the court must have regard for sub- 
stance and not mere matters of form. The statute must be tested 
according to its operation and effect. Henderson v. Mayor, 92 U. S. 
259, 268, 23 L. Ed. 543, 547 (1876); U.S. v. Reynolds, 235 U. S. 
133, 148, 149, 35 Sup. Ct. 86, 90, 59 L. Ed. 162, 168 (1914); Near 
v. Minnesota, supra, at 708. Legislation which appears on its face 
to be within a specific prohibition of the Constitution must be 
given more exacting scrutiny than ordinary legislation. Cf. Nixon v. 
Herndon, 273 U. S. 536, 47 Sup. Ct. 446, 71 L. Ed. 759 (1927) ; 
Near v. Minnesota, supra, at 713 and 718; Grosjean v. American 
Press Co., supra. Ifa licensing statute is invalid on its face, it is not 
necessary that one who is being criminally prosecuted under it has 
ever made the required application for a license in order to contest 
its validity. Smith v. Cahoon, 283 U. S. 553, 562, 51 Sup. Ct. 582, 
585, 75 L. Ed. 1264, 1272 (1931); Lovell v. City of Griffin, supra; 
Thornhill vy. Alabama, 310 U. S. 88, 96-97, 60 Sup. Ct. 736, 741, 
84 L. Ed. 1093, 1099 (1940). 

The court in the instant cases considered the ordinances as impos- 
ing merely a license fee. It is admitted that a fee which is adjustable 
to meet administration and police expense is constitutional. Cox v. 
New Hampshire, 312 U. S. 569, 61 Sup. Ct. 762, 85 L. Ed. 1049 
(1941). However, the fee in question was not of that character. 
The licenses imposed flat fees payable in advance. As the dissenting 
opinions point out, a fee of this nature places a heavy burden on the 
Witnesses. It may prohibit their activities entirely. The unqualified 
prohibitions laid down by the framers of the Constitution were in- 
tended to give to liberty of the press, as to the other liberties, the 
broadest scope that could be countenanced in an orderly society. 
Bridges v. California, 314 U. S. 252, 265, 62 Sup. Ct. 190, 195, 86 
L. Ed. 149, 154 (Adv. Op.) (1941). To impose a license fee upon 
the dissemination of information is neither socially necessary nor de- 
sirable. The ordinances should not have been upheld under the Four- 
teenth Amendment. L. CE. 


INTERNATIONAL LAw — ForEIGN FUNDS — FREEZING ORDERS — 
ATTACHMENT—SEIZURE SUBJECT TO LICENSE As JURISDICTION IN 
Rem.—In October, 1939, a Polish private banking corporation de- 
livered to defendant, a Rumanian private banking corporation, at its 
Bucharest office, a large sum of gold for safekeeping. In April, 1940, 
the Polish bank transferred its right to this gold to plaintiff, a Dela- 
ware non-profit corporation. In May, 1940, plaintiff made demand 
for this gold and delivery was refused. In December, 1940, pursuant 
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to action by the plaintiff, a warrant of attachment was levied upon 
credits maintained by the defendant at domestic banking houses in 
New York, and in January, 1941, summons was served upon the de- 
fendant by publication. Defendant then moved for the vacation of 
the attachment, levy and constructive service of process invoking pro- 
visions of an Executive Order of the President of the United States 
applicable to Rumania and its nationals which prohibited, except as 
specifically authorized by license of the Secretary of the Treasury 
all transfers of credit between any banking institution within the 
United States and any banking institution outside of the United 
States. Executive Order No. 8389, as amended by No. 8565, 12 
U.S.C. A. $95 note (1940). The Special Term held the Executive 
Order did not immobilize the New York deposits so as to render 
them unattachable in the absence of a lifting license of the Secretary 
of the Treasury, and upon confirmation by the Appellate Division 
appeal was taken. Held, that the levy of attachment, although con- 
stituting only a seizure subject to license, was not violative of the 
Executive Order and a sufficient “seizure” to confer jurisdiction in 
rem over the deposits. Commission for Polish Relief, Ltd. v. Banca 
Nationala A Rumaniei (National Bank of Rumania), 43 N. E. (2d) 
345, (N. Y. July 29, 1942) (4-3 decision). 

Rights and interests more nebulous than those involved in the in- 
stant case have been before the courts in many cases and held to be 
attachable. Hamilton v. Drago, 241 N. Y. 401, 150 N. E. 496 (1926) 
(income of trust fund to be distributed at discretion of trustee held 
attachable against one of beneficiaries) ; Warner v. Fourth National 
Bank, 115 N. Y. 251, 22 N. E. 172 (1889) (pledgor’s interest in 
pledged property is attachable) ; Clements v. Doblin, 209 App. Div. 
208, 204 N. Y. Supp. 413 (1st Dept., 1924), aff'd without opinion 
239 N. Y. 526, 147 N. E. 180 (1924) (equity of redemption held 
attachable) ; Dunlop v. Patterson Fire Ins. Co., 74 N. Y. 145 (1878) 
(holding property in custodia legis attachable) ; Higgins v. McCon- 
nel, 130 N. Y. 482, 29 N. E. 978 (1892) (interest of a conditional 
vendee in a contract for the purchase of land held attachable) ; Mc- 
Neeley v. Welz, 166 N. Y. 124, 128, 59 N. E. 697, 698 (1901) (liquor 
which could not be transferred except under the most stringent con- 
ditions supervised by the government, appears to be an attachable 
interest in New York). But see Sheehy v. Madison Square Garden 
Corporation, 266 N. Y. 44, 193 N. E. 633 (1934); and Herrmann 
and Grace v. City of New York, 130 App. Div. 531, 535, 114 N. Y. S. 
1107 (1910), aff'd on opinion below, 199 N. Y. 600, 93 N. E. 376 
(1910). 

The principal issue herein, however, transcends a mere appraisal 
or analysis of the law of attachments and their application to the in- 
stant matter; but rather involves serious questions of policy in the 
interpretation of executive freezing orders. Despite the vagueness 
of both the majority and dissenting opinions, it is clear that the court 
was in agreement that the prime purpose of the Executive Order is 
to prevent use of foreign property in any manner inconsistent with 
or injurious to American interests. The legislative history of the 
Joint Resolution of May 7, 1940, 54 Stat. 179, 12 U. S. C. 95a, which 
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ratified Executive Order 8389, as amended, and amending Section 
5 (b) of the Trading with the Enemy Act, indicates that Congress 
intended to prevent all transfers of blocked property in the United 
States, regardless of the method of transfer. 86 Conc. Rec. 5006, 
5007 (Aug. 6, 1940). Although the majority of the court felt that the 
attachment of the conceded interests of the plaintiff in the credits did 
not contravene the purpose of the Executive Order, the dissent ad- 
vanced the argument that “such a view affords a medium of trading 
in these blocked accounts,” and that it would be inconsistent with the 
Executive Order to tamper with the ownership of the blocked account 
without a prior release from the Secretary of the Treasury. Transfer 
of title may feasibly be consummated by means of attachment. The 
purpose of a statute prohibiting any act, as stated by Mr. Justice 
Holmes, is “to stop the whole business.” Grogan v. Walker and 
Sons, 259 U. S. 80, 89, 66 L. Ed. 836, 839, 42 Sup. Ct. 423, 424 
(1922). “When an act is condemned as an evasion what is meant is 
that it is on the wrong side of the line indicated by the policy if not 
by the mere letter of the law.’ (Italics supplied.) Mr. Justice 
Holmes in Bullen v. Wisconsin, 240 U. S. 625, 630, 631, 60 L. Ed. 
830, 835, 36 Sup. Ct. 473, 474 (1916). Although the attachment in 
the instant case may not be per se violative of the Executive Order, it 
appears to be repugnant to the purpose and policy of such orders. 


j. &. &. 


Maticious PROSECUTION—ADMINISTRATIVE LAW—ABUSE OF 
ADMINISTRATIVE PRocEssS—RENEWAL OF LICENSE.—Defendants ac- 
cused plaintiff, a private detective, of impersonating a police officer 
and began proceedings before the licensing authorities which resulted 
in their refusal to reissue a license to plaintiff, but on a later hearing 
the authorities found plaintiff innocent of the charge and renewed the 
license. Plaintiff then sued defendants for maliciously prosecuting 
him and got judgment. On appeal defendants contended that an 
action for malicious prosecution cannot arise unless a court passed on 
the original controversy. Held, that the “administrative process is 
also a legal process and its abuse in the same way with the same in- 
jury should receive the same penalty.” Judgment affirmed. Melvin 
and Smith v. Pence, 40 Wash. Law Rep. 818, 11 U. S. Law Week 
2044, App. D. C. (June 30, 1942). 

The plaintiff in this action must prove that he won in the original 
proceedings and that a “court” passed upon the merits of the charge 
or claim against him. Harper on Torts (1933), § 269. The real 
stumbling block is the fact that persons resort more freely to admin- 
istrative bodies than they do to courts, and their charges or claims 
against the plaintiff may have less real merit. See Dickinson, Ap- 
MINISTRATIVE JusTICE (1927) 12-13. The court approached this 
problem with the principle that law gives a remedy to a man who has 
been injured in his person, reputation, property or business by 
groundless proceedings and it makes no difference whether they are 
administrative or judicial. The same reason led another court to hold 
that an action for malicious prosecution would lie from administrative 
proceedings before an Insurance Commissioner to revoke the plain- 
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tiff’s insurance license. National Surety Co. v. Page, 58 F. (2d) 
145 (C. C. A. 8th, 1932). This principle was not followed in Cosulich 
v. Stempel, 52 Cal. App. 428, 253 Pac. 344 (1927), where malicious 
charges were brought against an applicant for a real estate broker’s 
license and the court said proceedings to grant a license were non- 
judicial and would not support a subsequent action for malicious 
prosecution. 


The action for malicious prosecution grew out of conspiracy and 
originally it could only be brought after malicious criminal proceed- 
ings had been started by the defendant. 8 HoLpswortH History oF 
ENGLIsH Law (1926) 385. Today the action can be brought after 
either groundless criminal or civil proceedings. But see PROSSER ON 
Torts (1941), § 97, where the term is applied only to criminal pro- 
ceedings. There are many proceedings which are on the borderline 
between criminal and civil, such as lunacy proceedings, Kellogg v. 
Cochran, 87 Cal. 192, 25 Pac. 677, 12 L. R. A. 104 (1890) ; proceed- 
ings before commission to oust a police officer, see Fulton v. Ingalls, 
165 App. Div. 323, 151 N. Y. S. 130 (1914) ; dismissal of extradition 
proceedings, Keller v. Butler, 246 N. Y. 249, 158 N. E. 510 (1917) 
and juvenile delinquency proceedings, (1938) 22 Minn. L. Rev. 
1060. In such instances courts have permitted a later action for 
malicious prosecution. But see Fulton v. Ingalls, supra, where the 
court said the action could be brought if the original proceeding were 
judicial, but otherwise libel would be the proper action. Other pro- 
ceedings which have supported the action for malicious prosecution 
are: Bankruptcy proceedings even though no actual seizure of bank- 
rupt’s property occurred, Wilkinson v. Goodfellow-Brooks Shoe Co., 
141 Fed. 218 (1905), (1906) 6 Cor. L. Rev. 539; attachment pro- 
ceedings, Jacobs v. Greening, 109 Kan. 674, 202 Pac. 72 (1921); and 
it has been held that an injunction granted after proof taken and argu- 
ment established conclusive evidence of probable cause, Clement v. 
Odorless Excavating Apparatus Co., 27 Md. 461, 10 Atl. 442 (1887). 
Courts want problems aired with freedom. They protect people who 
air theirs. So the action of malicious prosecution is disfavored. Wen- 
del v. Metropolitan Life Insurance Co., 83 Mont. 252, 272 Pac. 245 
(1928). Courts encourage an individual to resort to them in order to 
protect his private rights without having the threat of a counter-suit 
hanging over him in event his claim is unfounded. HARPER ON Torts, 


(1933) § 268. 


Plaintiff carries a heavy burden in this action. He must prove that 
defendant started the proceedings, Brazzell v. Illinois Central R. R. 
Co., 203 Ky. 626, 262 S. W. 966 (1924) ; that defendant did not have 
probable cause for starting them, White v. International Text-Book 
Co., 156 Iowa 210, 136 N. W. 121, 42 L. R. A. (N. S.) 346 (1912) ; 
that he won in the original contest and that the court passed on the 
merits of the case, Fetterley v. Gibson, 210 Cal. 282, 291 Pac. 411 
(1930), HARPER ON Torts, (1933) § 269. But a mere showing that 
he won neither establishes his right nor proves that defendant’s charges 
or claims were groundless. Sebastian v. Crowley, 38 Cal. App. 194, 
101 P. (2d) 120 (1940). Plaintiff must show that defendant was 
actuated by malice. Crescent City Live Stock Co. v. Butchers Union 
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Slaughter-House Co., 120 U. S. 141, 7 Sup. Ct. 472, 30 L. ed. 614 
(1887); Virtue v. Creamery Packing Mfg. Co., 123 Minn. 17, 142 
N. W. 930 (1913). Express malice itself cannot supply any presump- 
tion or inference that probable cause is lacking. Rouse v. Burnham, 
51 F. (2d) 709 (C. C. A. 10th, 1931). Not only must plaintiff prove 
his injury but also that it was the kind of injury likely to result from 
defendant’s acts. HARPER ON Torts (1933), § 271. In many states 
the plaintiff must first be arrested, deprived of his property, or suffer 
special injury before he can bring this action, even though defendant 
maliciously brought civil proceedings against him. Peckham v. Union 
Finance Co., 60 App. D. C. 104, 48 F. (2d) 1016 (1931). In crim- 
inal proceedings advice of counsel may be a complete defense if de- 
fendant has acted in good faith. Stewart v. Sonneborn, 98 U. S. 187, 
25 L. ed. 116 (1878); Torts ReEsTtaATEMENT (Am. L. Inst. 1938), 
§ 666; 34 Am. Jur., §71. And where defendant honestly believed the 
truth of facts he gave to a police officer the court said defendant was 
not liable for malicious prosecution of the plaintiff. Atkinson v. 
Birmingham, 44 R. I. 123, 116 Atl. 205, 36 A. L. R. 366 (1922). 


While many administrative bodies still fish in troubled waters it is 
getting to be commonplace for courts to say—‘“generally administra- 
tive adjudications consistent with procedural due process and proper 
statutory authorization are accorded the same respect as judicial de- 
terminations,’ New Hampshire Fire Insurance Co. v. Murray, 
Mayor, 105 F. (2d) 212 (C. C. A. 7th, 1939), and that administrative 
findings will be left alone if the test of “constitutional power, statu- 
tory authority, and the basic requisites of proof” is satisfied. Roch- 
ester Telephone Corp. v. United States, 307 U. S. 125, 59 Sup. 
Ct. 754, 83 L. ed. 1147 (1939). To demonstrate that the actions of 
administrative agencies are not unjudicial, their functions have been 
likened to a physician’s diagnosis and to emphasize this it was said— 
“administrative officers, if not always experts, are specialists, advised 
by experts . . . (and) . . . the Supreme Court has long ascribed 
to their findings ‘the strength due to the judgments of a tribunal ap- 
pointed by law and informed by experience,’ . . .” Perkins v. Endi- 
cott Johnson Corp., 128 F. (2d) 208, 220 (C. C. A. 2d, 1942). 
Even though some courts still insist that administrative bodies should 
adhere to the common law rules of evidence, Tri-State Broadcasting 
Co. v. F. C. C., 71 App. D. C. 157, 96 F. (2d) 564 (1938), high 
authority says the rules of evidence are not applicable to most admin- 
istrative proceedings simply because boards do not use juries. 1 Wic- 
MORE ON EvIDENCE, 1940 (3d ed.), §§ 4a, 4b. The courts have met 
this issue by saying the proceedings are satisfactory if there is a 
“rational basis for the conclusions approved by the administrative 
body.” Mississippi Valley Barge Line Co. v. United States, 292 U. S. 
282, 54 Sup. Ct. 692, 78 L. ed. 1260 (1934). 

In the present case the court by stating that the principles of 
malicious prosecution are “clearly applicable” to administrative pro- 
ceedings adds weight to the foregoing argument that the judicial and 
administrative processes are close kin. Torts RESTATEMENT (Am. 
L. Inst., 1938), § 680. The court was also aware of the broad private 
and public interests involved in the action. But the problem is not 
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solved at this point. Consideration should also be given to the fact 
that it is in the interest of the boards and the system they represent 
to keep their doors wide open. See DicKINSON, ADMINISTRATIVE 
Justice (1927) 12-13. Administrative bodies are doing this. The 
very existence of these administrative bodies is justified simply be- 
cause courts do not have the time, procedure or expertness to handle 
the complex interests which are now a part of society, and these 
boards and commissions reach out and touch the lives of citizens in a 
way that courts have feared to do. See Pound, Exccutive Justice, 
(1914) 14 Cot. L. Rev. 12. 

Administrative bodies must be given credit for their ability to pass 
on the merits of a dispute. But freedom of access to the administra- 
tive agency should not be nullified by fear of an action for malicious 
prosecution. This result can be avoided if, in an action for malicious 
prosecution based on administrative proceedings, courts more lib- 
erally construe the existence of probable cause, and require stronger 
showing of malice and special injury. The action should become more 
disfavored than ever. J. M. 


PATENTS—ACTIONS FOR INFRINGEMENT—DECISIONS ON ISSUE 
oF VALIDITY IN Cases WHICH CAN BE DiIsposED OF ON NONIN- 
FRINGEMENT.—In an appeal from a holding of noninfringement and 
invalidity in an action for patent infringement, held that where there 
is no infringement, even if the patent be valid, the question of valid- 
ity will not be decided. Aero Spark Plug Co. v. B. G. Corporation, 
54 U. S. P. OQ. 348 (C. C. A. 2d, 1942) (Frank J., concurring). 


Frank, Circuit Judge, in a concurring opinion, declared that when 
the issue of invalidity is raised, and the patent is, in fact, invalid, it is 
the duty of the court so to hold, so as to prevent the patentee from 
suing other alleged infringers or from inducing others to accept 
licenses on onerous terms rather than engage in expensive litigation, 
and to prevent any other use of the patent in derogation of the public 
interest. Judge Frank’s view is carried further by Mr. Justice Black 
in a recent dissenting opinion written in which Mr. Justice Douglas 
concurred, in which he states that notwithstanding the Court’s hold- 
ing of noninfringement and the fact that the issue of invalidity was 
not even before the court, the public interest should be protected by 
a holding of invalidity where such is the fact. Exhibit Supply 
Co. v. Ace Corp., 315 U. S. 126, 62 Sup. Ct. 513, 86 L. Ed. 453 
(1942). On numerous occasions the United States Supreme Court 
has recognized that the existence of an invalid patent is contrary to 
public interest. Densmore v. Scofield, 102 U. S. 375, 378, 26 L. Ed. 
214 (1880) ; Hill v. Wooster, 132 U. S. 693, 698, 10 Sup. Ct. 228, 
230, 33 L. Ed. 502 (1889) ; Haughey v. Lee, 151 U. S. 282, 14 Sup. 
Ct. 331, 38 L. Ed. 162 (1893). Generally, if a court can dispose of 
an infringement action on the basis of noninfringement, it will refuse 
to consider the question of validity. Saxe v. Hammond, Fed. Cas. 
No. 12411 at 593 (C. C. D. Mass. 1875) ; Automatic Arc Welding Co. 
v. A. O. Smith Corp., 60 F. (2d) 740 (C. C. A. 7th, 1932) (reasons 
given) ; National Electric Signal Co. v. City of Waco, 94 F. (2d) 
942 (C. C. A. 5th, 1938); S. S. Kresge Co. v. Davies, 112 F. (2d) 
708 (C. C. A. 8th, 1940). 
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There are instances in which a lower court has held a patent not 
infringed and invalid, only to have a higher court strike out the part 
of the decision relating to invalidity, on the ground that the issue had 
become moot when it was decided that there was no infringement. 
Electrical Fittings Corp. v. Thomas & Betts Co., 307 U. S. 241, 
59 Sup. Ct. 860, 83 L. Ed. 1263 (1939); L. McBrine Co. Ltd. v. 
Silverman, 121 F. (2d) 181 (C. C. A. 9th, 1941); Richard Irwin & 
Co. v. Westinghouse Air Brake Co., 121 F. (2d) 429 (C. C. A. 2d, 
1941); Freeman vy. Altvater, 55 U. S. P. Q. 125 (C. C. A. 8th, 
1942). One case has expressly held a patent to be valid although it 
decided the patent was not infringed. Barry v. General Tire and 
Rubber Co., 31 F. Supp. 879 (N. D. Ill. 1940), aff'd 122 F. (2d) 123 
(C. C. A. 7th, 1941). In an action for infringement in which plain- 
tiff orally requested a decision as to the validity of his four patents in 
suit, the court complied and held all four patents not infringed and 
invalid. Alexander J. Bocz v. Hudson Motor Car Co., 19 F. Supp. 
385 (E. D. Mich. 1937) (plaintiff had employed 53 attorneys). The 
courts are not at all reluctant to dispose of a case on the issue of 
invalidity alone without deciding on infringement, when the patent 
in suit is clearly invalid. Raymond Ware v. Pratt and Whitney 
and United Aircraft Mfg. Corp., 20 F. Supp. 168 (D. Del. 1937) ; 
Noblitt-Sparks Industries, Inc. vy. Excel Auto Radiator Co., 96 F. 
(2d) 920 (C. C. A. 7th, 1938) ; Grosjean v. Panther-Panco Rubber 
Co., Inc., 113 F. (2d) 252 (C. C. A. Ist, 1940). The granting of 
separate trials on the issues of validity and infringement under rule 
42b of the new Federal Rules of Civil Procedure has been discussed. 
Woburn Degreasing Company of N. J. v. Spencer Kellogg, 37 F. 
Supp. 311 (W. D. N. Y. 1941). 

It is of interest to note that in May, 1942, Judge Frank, in another 
concurring opinion, expressed doubt as to the ability of judges to pass 
on the technical questions involved in the concept of invention or lack 
of it, Picard v. United Aircraft Corp., 128 F. (2d) 632 (C. C. A. 2d, 
1942), while in August, 1942, in the principal case, he would have 
these judges declare patents invalid in cases in which they have not 
felt inclined so to hold in the past. Where the court is thoroughly 
conversant with the art involved, it seems that it should invalidate a 
clearly invalid patent which would otherwise be left hanging as a 
threat over the public. » mm 5. 


TRADE REGULATION—SHERMAN Act—C.Layton Act (ROBIN- 
SON-PATMAN AMENDMENT )—RESTRAINT OF TRADE—PRICE DiIs- 
CRIMINATION—MANUFACTURERS’ REFUSAL TO SELL TO PROSPECTIVE 
PuRCHASER.—Plaintiff, a dealer engaged in the business of selling 
building materials, was a customer of defendant, a brick manufacturer. 
Relying upon the assurances of defendant that further sales would be 
made to him as requested, plaintiff purchased additional land and 
made extensive alterations in his office building and storage facilities. 
When plaintiff sought to purchase more brick, defendant refused to 
sell, as did another defendant, both giving as their reason that still 
other defendants, competitors of the plaintiff, had threatened to with- 
draw their accounts if the manufacturers supplied brick to either the 
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plaintiff or his customers. Plaintiff sought treble damages alleging 
that defendants’ actions violated the provisions: (1) of the Sherman 
Act, 26 Stat. 209 (1890), 50 Stat. 693 (1937), 15 U. S. C. 1, 2 
(1940), which declare illegal every contract, combination, or conspir- 
acy in restraint of trade and all attempts to monopolize trade; and 
(2) of the Robinson-Patman Amendment to the Clayton Act, 38 
Stat. 730 (1914), 49 Stat. 1526 (1936), 15 U. S. C. 13(a) (1940), 
which outlaw price discrimination between different purchasers where 
the effect of such discrimination may be to lessen competition or tend 
to create a monopoly. Held, that neither statute was violated for 
there was no showing : (1) of an intent or effect of creating a monop- 
oly or restraining trade, and (2) that plaintiff was anything more than 
a prospective purchaser. Sorrentino v. Glen-Gery Shale Brick Cor- 


poration, 46 F. Supp. 709 (E. D. Pa. 1942). 


In the earliest cases involving the right under the Sherman Act of 
an individual trader or manufacturer to deal with whom he pleased, 
the courts, declaring that the law existing before the passage of anti- 
trust legislation remained unchanged, concluded that each individual 
could refuse to buy from or sell to anyone, and that any reasons he 
had for his actions were purely his own affair. Dueber Watch Case 
Company v. Howard Watch Company, 66 Fed. 637 (C. C. A. 2d, 
1895) ; Great Atlantic and Pacific Company v. Cream of Wheat Com- 
pany, 227 Fed. 46 (C. C. A. 2d, 1915). More recently other courts 
have given their approval to similar primary commercial boycotts. 
Journal of Commerce Publishing Company v. Tribune Company, 286 
Fed. 111 (C. C. A. 7th, 1922); Moore v. New York Cotton Ex- 
change, 270 U. S. 593, 46 Sup. Ct. 367, 70 L. ed. 750, 45 A. L. R. 
1370 (1926); United States v. Schine Chain Theatres, Inc., 31 F. 
Supp. 270 (W. D. N. Y. 1940). 

As the court put it in United States v. Colgate and Company, 250 
U. S. 300, 307, 395 Sup. Ct. 465, 63 L. ed. 992, 7 A. L. R. 443 
(1919), the purpose of the Sherman Act was to preserve the right of 
freedom of trade, and “in the absence of any purpose to create or 
maintain a monopoly, the act does not restrict the long recognized 
right of a trader or manufacturer engaged in an entirely private busi- 
ness, freely to exercise his own independent discretion as to parties 
with whom he will deal.” Thus, where a seller has monopoly power 
and refuses to deal, the boycott is a violation of the act. Eastman 
Kodak Company of New York v. Southern Photo Materials Com- 
pany, 273 U. S. 359, 47 Sup. Ct. 400, 71 L. ed. 684 (1927). This has 
also been the rule where the refusal forms an integral part of a con- 
spiracy in restraint of trade, Eastern States Retail Lumber Dealers’ 
Association vy. United States, 234 U. S. 600, 34 Sup. Ct. 951, 58 L. 
ed. 1490, L. R. A. 1915 A, 768 (1914). Straus v. Victor Talking 
Machine Company, 297 Fed. 791 (C. C. A. 2d, 1924). 

The courts have considered a simple refusal to deal with price cut- 
ters valid in the absence of any further showing of factors indicating 
that there is restraint of trade. United States v. Colgate and Com- 
pany, supra; Frey and Son. Inc. vy. Cudahy Packing Company, 
256 U. S. 208, 41 Sup. Ct. 451, 65 L. ed. 892 (1920); Arthur v. 
Kraft-Phenix Cheese Corporation, 26 F. Supp. 824 (D. Mad. 1938) ; 
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see Johnson v. J. H. Yost Lumber Company, 117 F. (2d) 53 
(C. C. A. 8th, 1941). If by means of either implied or express agree- 
ments on resale price maintenance, an individual manufacturer or 
trader takes away the dealer’s control over his own affairs and com- 
petition is destroyed thereby, the seller’s refusal to deal is considered 
illegal. United States v. Schrader Son, Inc., 252 U. S. 85, 40 Sup. 
Ct. 251, 64 L. ed. 471 (1919) ; Federal Trade Commission v. Beech- 
Nut Packing Company, 257 U. S. 441, 42 Sup. Ct. 150, 66 L. ed. 307, 
19 A. L. R. 882 (1921); Toledo Pipe-Threading Machine Corpora- 
tion v. Federal Trade Commission, 11 F. (2d) 337 (C. C. A. 6th, 
1926). 

Though individual refusals to deal, in the absence of a’showing that 
freedom of trade is affected, have been looked upon with approbation, 
group boycotts have been almost universally condemned. Eastern 
States Retail Lumber Dealers’ Association v. United States, supra; 
Binderup v. Pathe Exchange, Inc., 263 U. S. 291, 44 Sup. Ct. 96, 68 
L. ed. 308 (1923). Although varying justifications have been ad- 
vanced in support of such group boycotts the courts have rejected 
almost all of them. Indeed, the United States Supreme Court, in 
Fashion Originators’ Guild vy. Federal Trade Commission, 312 U. S. 
457, 61 Sup. Ct. 703, 85 L. ed. 949 (1941), appears to have almost 
decided that group boycotts are illegal per se. 

In the instant case, the plaintiff failed to allege that defendants’ 
actions constituted a group boycott, and he failed to establish that the 
defendants had such control over the market as to deprive the plain- 
tiff of his opportunity to purchase brick by their refusal to sell. The 
requisite intent or effect of creating a monopoly or unduly restraining 
trade is not present, and the court is satisfied that’ defendants were 
merely exercising their legitimate right to select customers. 

Under the original wording of Section 2(a) of the Clayton Act, 
price discrimination, the effect of which is to substantially lessen com- 
petition or tend to create a monopoly in any line of commerce, has 
been held unlawful. Van Camp and Sons Company v. American Can 
Company, 278 U. S. 245, 49 Sup. Ct. 112, 73 L. ed. 31, 60 A. L. R. 
1060 (1929). 

Whether a boycott constitutes illegal price discrimination within the 
meaning of The Robinson-Patman Amendment to Section 2(a) of 
The Clayton Act was the question reviewed in Shaw’s, Inc. v. Wilson- 
Jones Company, 105 F. (2d) 331 (C. C. A. 3d, 1939); (1940) 40 
Cot. L. Rev. 158-161. The court concluded that a refusal to quote 
prices did not constitute price discrimination since for there to be such 
discrimination at least two purchases must have taken place and “past 
purchases or conversations in respect to possible future purchases are 
insufficient” to make a party a purchaser within the meaning of the 
statute. 

An examination of the statutory language indicates that refusals to 
deal may very well come within its purview because of the fact that 
a specific proviso, excepting from the scope of the act a choice of cus- 
tomers in bona fide transactions and not in restraint of trade, suggests 
that choices which are in restraint of trade are illegal under the act. 
This contention is supported by the legislative history of these pro- 
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visions of the act which points to the inclusion of refusals to deal 
within the term “discrimination in price.”” 80 CONGRESSIONAL RECORD 
5727, 5728, 6281, 6333, 6346, 8114, 8124, 9418. In those cases 
where the refusal breaks off a previous existing business relationship 
there would appear to be most reason for considering such refusals 
as discriminatory. 

That a refusal to sell at any price to one party while selling to an- 
other amounts to price discrimination was the conclusion of the dis- 
trict court in the Shaw case, supra, 26 F. Supp. 713 (E. D. Pa. 1939), 
althought the court found no offense in that case since competition had 
not been lessened. Other cases declare refusals to sell illegal where 
such boycotts have the effect or tendency to create a monopoly or 
lessen competition. Sidney-Morris & Company v. National Associa- 
tion of Stationers, Office Outfitters, and Manufacturers, 40 F. (2d) 
620 (C. C. A. 7th, 1930); Lipson v. Socony-Vacuum Corporation, 
76 F. (2d) 213 (C.C. A. Ist, 1935). 


In the instant case the court was satisfied with the decision of the 
Circuit Court of Appeals in the Shaw case, supra, and considered it 
a sufficient answer to plaintiff’s contentions. No price discrimination 
was involved in defendant’s refusal to sell to plaintiff since he was 
nothing but a prospective purchaser, although he had gone to consid- 
erable expense in reliance upon defendant’s assurances. 

The decision of the court apparently would caution an individual 
aggrieved by the refusal of another to deal with him to expect little 
relief under the provisions of the Clayton Act, as amended, and force 
him to rely almost completely on such relief as he is entitled to under 
the Sherman Act, provided he can show the necessary intent or effect 
of creating a restraint of trade or monopoly. H. W. W. 


UNEMPLOYMENT COMPENSATION—SociAL SEcuRITY—Tax Ex- 
EMPTION—CONGRESSIONAL INTENT.—The International Reform Fed- 
eration appealed from the decision of the District Court holding that 
the Federation failed to qualify for exemption within the meaning of 
the District of Columbia Unemployment Compensation Act. The con- 
tention was that the promotional and propaganda objects and activ- 
ities of the Federation on moral issues place it outside the exempt 
class of organizations. Held, that the Federation is within the excep- 
tion clause; that its political activities for reform legislation do not 
make its purposes less charitable or educational. International Re- 
form Federation v. District Unemployment Compensation Board, 
D. C. App. (Sept. 21, 1942) (not yet reported). 


The District of Columbia Unemployment Compensation Act, as 
amended, exempts from its taxing provisions: 


service performed in the employ of a corporation, community 
chest, fund, or foundation, organized and operated exclusively 
for religious, charitable, scientific, literary, or educational pur- 
poses, or for the prevention of cruelty to children or animals, no 
part of the net earnings of which inures to the benefit of any 
private shareholder or individual. 49 Stat. 1888, § 311 (b) (7), 
Supp. V., D. C. Code. (Italics supplied.) 
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The great majority of decisions rendered on the question of ex- 
emptions emphasizes the word “exclusively” and the words “strictly 
construed” whenever they appear in a taxing statute. “Exclusively” 
means primary and inherent, to the exclusion of all others. People v. 
Lawler, 74 App. Div. 553, 77 N. Y. S. 840 (1902). It is not enough 
that the work be charitable, scientific, and educational but it must be 
devoted exclusively to such objects. Consumers’ Research v. Evans, 
128 N. J. L. 95, 24 A. (2d) 390 (1942); see Murphy v. Concordia 
Pub. House, 155 S. W. (2d) 122 (Mo. 1941), 136 A. L. R. 1461. 
The construction of statutes exempting charitable, benevolent, reli- 
gious, and educational institutions from taxation, since such statutes 
are strictly construed, depends upon the exact phraseology of each 
statute. 26 R. C. L. 274; see Animal Rescue League of Boston v. 
Bourne’s Assessors, 310 Mass. 330, 37 N. E. (2d) 1019 (1941). The 
fundamental rule of statutory construction is that such statutes are to 
be strictly construed because they grant an exceptional privilege and 
the right to enjoy the exemption must be clearly, unequivocally, and 
affirmatively established. Standard Oil Co. of La. v. Fontenot, 198 
La. 644, 4 So. (2d) 634 (1941) ; see Hibernia National Bank v. La. 
Tax Commission, 195 La. 43, 196 So. 15 (1940); Pearce v. Couril- 
lon, 164 La. 155, 113 So. 801 (1927). A claim of exemption must be 
strictly construed in favor of the taxing authority and against the per- 
son claiming the exemption. Peisker v. Unemployment Compensa- 
tion Commission, 45 N. M. 307, 115 P. (2d) 62 (1941); see 
Schwartzmann v. Miller, 262 App. Div. 635, 30 N. Y. S. (2d) 882 
(1941); People v. Coleman, 135 N. Y. 231, 31 N. E. 1022 (1892). 
Also, in the interpretation of state Unemployment Compensation 
laws, it has been held consistently that the Federal Social Security 
Act itself does not place any limitations upon the interpretation of 
state Unemployment Compensation Acts. (1940) 8 Gro. Wasu. L. 
Rev. 990; see Industrial Comm. v. N. W. Mut. Life Ins. Co., 103 
Colo. 550, 88 P. (2d) 560 (1939) ; Unemployment Comp. Comm. v. 
City Ice and Coal Co., 216 N. C. 6,3 S. E. (2d) 290 (1939). Every 
statute stands on its own peculiar language and its interpretation is 
not dependent upon and has reference to no other law. Unemploy- 
ment Compensation Acts have an independent basis of interpretation. 
Davie v. Rochester Cemetery Assn., 23 A. (2d) 377 (N. H. 1941). 
The majority opinion holds that Congress intended to apply the ex- 
emption to those organizations commonly designated charitable in 
the law of trusts and drew analogy from the trust cases. The dis- 
senting opinion distinguished the trust cases pointing out that such 
cases depend upon whether a charitable purpose can be found—what- 
ever other purposes there may be—while the tax cases are based upon 
the requirement that the purpose must be exclusively charitable. 
3 Scott, Trusts (1939) § 374-4. The problem presented is one of 
statutory construction involving consideration of the terms of the act 
as a whole and the circumstances and conditions existing at the time 
which may be deemed to have affected its intent and motivated its 
adoption. Hartford Production Credit Assn. v. Clark, 118 Conn. 341, 
172 Atl. 266 (1934). The grounds for determining the proper in- 
terpretation must look beyond the literal meaning of the words to the 
history of the law, its language considered in all its parts, the mis- 
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chief it was designed to remedy, and the policy underlying it. Cham- 
bers v. Lowe, 117 Conn. 624, 169 Atl. 912 (1933). The mischief 
which the Act herein was designed to remedy was unemployment. 
Unemployment Compensation Acts were adopted in consequence of 
the enactment of the Federal Social Security law. Waterbury Sav- 
ings Bank v. Danaher, 128 Conn. 78, 20 A. (2d) 455 (1941). The 
fact that Congress, in the Revenue Act of 1934 added the phrase, 
“and no substantial part of the activity of which is carrying on propa- 
ganda, or otherwise attempting to influence legislation,” and the next 
year omitted these supplementary words from the exempting pro- 
vision of the District of Columbia Unemployment Compensation Act, 
does not warrant the conclusion of the majority opinion that the in- 
tention of Congress was to distinguish the rights under the two stat- 
utes. In this connection, it is pointed out that when Congress passed 
the District of Columbia Unemployment Compensation Act in 1935, 
it made no provision in the act for any exemptions. Section 311 (b) 
did not include paragraph (7) before amendment of the statute. 
H. Rept. 1975, 76th Cong. p. 1 (1940). The expressed legislative 
purpose of the unemployment compensation law is beneficent. It 
declares the public policy to be the economic security of the unem- 
ployed worker and sets up methods to accomplish that desired end. 
In order to carry out the express legislative purpose of the law that 
an unemployed worker be economically secure, exemption of an em- 
ployer from the law should be allowed only where the right to ex- 
emption is proven beyond any possible doubt. Consumers’ Research 
Inc. v. Evans, supra. 

The court here departs from a rule so deeply imbedded that it will 
take many like decisions to sway such a firmly rooted precedent. Board 
of Assessors v. Boston Pilots’ Relief Society, 40 N. E. (2d) 889 
(Mass., 1942); see Hazen v. Nat'l Rifle Assn., 69 App. D. C. 339, 
101 F. (2d) 432 (1938); Pa. Indemnity Fire Corp. v. Aldridge, 73 
App. D. C. 161, 117 F. (2d) 774 (1941), 5 R. C. L. 117. Social 
Security legislation must be construed liberally as regards bene- 
ficiaries in order to accomplish its purpose. Powers v. Hotel Bond 
Co., 89 Conn. 143, 93 Atl. 245 (1915); Bradley v. Fenn, 103 Conn. 
1, 130 Atl. 126 (1925). E. M. D. 
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THE JUDICIAL FUNCTION IN FEDERAL ADMINISTRATIVE AGENCIES 
By Joseph P. Chamberlain, Noel T. Dowling, Paul R. Hays. The 
Commonwealth Fund, New York, 1942. Pp. xii, 258. $3.00. 


REVIEW OF ADMINISTRATIVE Acts. By Armin Uhler. The Uni- 
versity of Michigan Press, Ann Arbor, 1942. Pp. xxxi, 207. 
$3.00. 


These books, although they have a common general subject, must 
be considered separately and will be taken up in the order listed above. 
The Commonwealth Fund has now published the work of the group 
connected with the Legislative Drafting Research Fund of Columbia 
University. This book gives promise of some helpful interpretation 
of the vitally important problems in administrative adjudication. The 
promise is, however, about as much as the book has provided. The 
survey is largely a factual dissertation and analysis covering in a gen- 
eral way much of the work done in the monographs prepared by the 
staff of the Attorney General's Committee on Administrative Pro- 
cedure and other private reports on individual agencies. 

In the opening chapters there is an attempt to make an analysis of 
methods, policies and sanctions involved in administrative adjudica- 
tion. This part provides rewarding reading to one who has not 
recently been reading the original reports. The work throughout, 
however, appears to be repetitious and is lacking in any interpretative 
vigor as compared with the original studies of the various agencies. 
Much of the material in the book is drawn from these studies and 
acknowledgment is freely made. The aim of the writers appears to 
be to summarize certain general trends, and while it is a worthy one, 
most lawyers at this time need and expect more in a book on admin- 
istrative law. 

The coverage is very wide but the material gives the impression of 
having been hastily assembled and, although smoothly written, it is 
presented in a stereotyped style. The book has the usual handsome 
format of a Commonwealth Fund Publication. 

The work by Dr. Uhler is a study of comparative administrative 
law which in English has found very few useful interpretative books. 
He opens his discussion by a review of the historical setting of 
Montesquieu’s well-known doctrine of the separation of powers. Its 
setting in French Governmental history before and after the French 
Revolution throws very interesting light on the difficulties in applying 
Montesquieu’s theories to his own country. Insofar as the universality 
of the doctrine of separation of powers may be in issue, it is well set- 
tled that the courts of the United States deal with unique problems 
when they interpret questions arising under the constitutions of the 
United States and of the states involving the separation of powers of 
Government. 

In view of the great amount of misinformation circulating in the 
legal world on the subject of administrative law, it is useful to have 
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a readable English text on the position of courts in the French system 
of administrative justice. There is apparently more judicial review 
available in the regular French courts than is realized by most lawyers 
in common law countries. The great body of the book is taken up 
with the study of these cases and with parallel references to corre- 
sponding cases and authorities in the United States. This reviewer 
is not able to write as an expert on French administrative law and can 
only say that the work appears to be thorough and is definitely stim- 
ulating. It may help to lay ghosts of administrative absolutism re- 
leased by the writings of the late Mr. Dicey. A mythical land peopled 
by these ghosts is still referred to as a bogey to terrify the uninitiated 
whenever an administrative agency is being critically discussed. It is 
interesting to find that French polity is not so different from what 
Dean Pound calls “native American polity” of Government. Dean 
Pound’s sources of orthodoxy may well be refreshed by a reader who 
has Uhler’s helpful book before him. 

The book is well indexed and attractively printed and bound. Its 
limited coverage, however, will probably appeal only to a small group. 


J. Forrester Davison. 
Washington, D. C. 





